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ABSTRACT. Marriage is carried out until the death of one of the husband and wife.
In certain conditions, some things require the dissolution of a marriage, meaning
that if the marriage relationship continues, harm will occur which will lead to
divorce. Mediation as an out-of-court dispute resolution process is used by courts
as a divorce settlement process. Mediation is carried out by a mediator, both a judge
mediator and a non-judge mediator. The problem discussed is how to resolve
divorce cases through mediation by non-judge mediators in the Religious Courts.
The research method used is empirical research with qualitative analysis.
Qualitative analysis is a study related to the integration of the substance of laws and
regulations on divorce mediation and resolution in Religious Courts. Based on the
results of research, the mediation process in the Religious Courts must be carried
out by PERMA Number 1 of 2016 concerning Mediation Procedures in Courts, in
line with Islah as a peacemaker in Islam which has been carried out in the Religious
Courts by mediator judges and non-judge mediators. The results of the study show
that the success rate is very low. The cause of the failure of divorce settlement
through mediation in the Religious Courts is the parties have the intention to
divorce, making mediation only a requirement. In addition, the effectiveness of the
mediator's function comes from the mediator's skills in handling divorce cases and
the awareness of the parties to improve the household and the need for laws on
mediation.
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Introduction

Marriage is a sacred and great event for the family that carries it out in
human life. Through marriage, a relationship of love, affection, and
happiness is realized which is a means for creating harmony. In the Islamic
view, apart from marriage being an act of worship, it is also the Sunnah of
the Prophet.

Article 1 of Law Number 16 of 2019 Amendment to Law No. 1 of 1974
concerning Marriage, hereinafter referred to as the Marriage Law, states that
marriage is a physical and spiritual bond between a man and a woman as
husband and wife to form a happy and eternal household. based on the
Almighty God.? From the definition above, it can be understood that in
principle a marriage is aimed at building a happy and eternal family based on
each person's beliefs. Article 2 paragraph (1) of the Marriage Law states that

Mardalena Hanifa (Faculty of Law, Universitas Riau, Pekabaru, Indonesia), Meidana
Pascadinianti (Universitas Indonesia, Depok, Indoesia).
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2 Elucidation of Article 1 of the Marriage Law, as a country based on Pancasila, where
the First Principle is Belief in One Almighty God, marriage has a very close relationship
with religion and spirituality. Forming a happy family is closely related to offspring,
which is also the goal of marriage, care and education are the rights and obligations of
parents.
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a marriage is valid if it is carried out according to the laws of each religion
and belief.® This is the legal basis for the application of Islamic marriage law
in Indonesia as a special regulation in addition to the general regulations
regulated in the Marriage Law for Indonesian citizens who are Muslim, most
of whom adhere to the teachings of the Shafi'i school of thought. The marital
relationship between husband and wife is a sacred agreement, namely
Miitsaagan ghalidhaan, a sacred and strong agreement, forming a family that
is eternally happy and everlasting (QS. An Nisa': 19).* Islam recommends
marriage because holding a marriage, religious commands have been
fulfilled to establish a sakinah, mawadah, warahmah household as specified
in Surah Ar-Rum verse 21°, linked to Islamic law as contained in Article 2
of Presidential Instruction Number 1 of 1991 concerning Compilation.
Islamic law, hereinafter referred to as KHI, states that “marriage is a very
strong contract or mitsaagon ghalidan to obey Allah's commands, and
carrying them out is an act of worship”. Based on QS. An-Nisa": 34, “Men
are the leaders of women because Allah has preferred some of them (men)
over others (women) and because they give away some of their wealth.”
Marriage is carried out forever until the death of one of the husband and
wife. This is actually what the Islamic religion desires. In certain
circumstances, some things require the dissolution of the marriage, meaning
that if the marital relationship continues, harm will occur. Al-Qur’an
regulates several situations in the lives of husband and wife which indicate a
rift in the household which can lead to divorce. The rift in the household
started from non-compliance with the rules established by Allah SWT for the
life of husband and wife in the form of rights and obligations that must be
fulfilled by both parties. Allah SWT explains several efforts that must be
made to deal with this crisis so that divorce does not happen. Allah SWT
anticipates the possibility of divorce and places divorce as the last alternative.

8 With the formulation of Article 2 paragraph (1), there is no marriage outside the law of
each religion and belief, this is by the 1945 Constitution. The law of each religion and
belief includes the statutory provisions that apply to religious groups and their beliefs
as long as they do not conflict with or are not specified in this law.

4 It is not lawful for you to inherit women by force, and do not cause them trouble,
because they want to take back some of the (dowry) that you have given them, unless
they commit a real abomination (adultery), associate with them (your wives) according
to appropriate. If you hate them (be patient), because it may be that you hate something,
while Allah has made a lot of goodness in it.

® And among His signs, is that He created a mate for you from yourselves (your people)
so that you may have pleasure in him and He will give each other love and mercy.
Indeed, this is a sign for those who think.
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The principle of making divorce difficult is like an emergency door on
an airplane that does not need to be used except in an emergency to overcome
a crisis. Divorce without control will harm not only both parties but also
children, families, and society in general.® The words of the Prophet
Muhammad SAW which means “The act most hated by Allah is divorce.”
(Hadith narrated by Abu Daud, Ibn Majah, and Al Baehaqy)

Indonesia regulates divorce procedures in Article 39 of the Marriage
Law which states "Divorce is only considered valid if it is carried out in
court”. With the sound of this article, it can be understood that a divorce
carried out outside a court session is considered invalid.

Without a mediator or hakam in mediation, it can result in the conflict
getting longer and can have fatal consequences, because, in the case of shigag
between husband and wife, there is no good communication. A person who
has a problem must be accompanied by another party so that those involved
in the case can think clearly and objectively. Therefore, Hakam must be able
to be a wise and wise facilitator so that resolved conflicts result in a peaceful
agreement (win-win solution).

The cause of divorce begins with conflict between husband and wife.
Conflict is a natural part of human life, therefore Islam provides lessons and
procedures for resolving conflict. These methods were used by the prophets.
Likewise, the last prophet Muhammad, his life was full of various conflicts.
Conflicts during the time of the Prophet Muhammad can be classified into
two periods, the period before he was appointed a Rasulullah (gabl al-
bit'tsah) and the period after he was appointed a Rasulullah.” The conflict
that arose when the Prophet Muhammad became a Rasulullah, the Prophet
Muhammad took the role of mediator (hakam).® In conflicts where the
Prophet Muhammad was involved, he would negotiate with the opposing
party. During his lifetime, the Prophet Muhammad SAW succeeded in
resolving conflicts in his way.

Mediation is a negotiated settlement of cases to obtain agreement
between both parties through the mediation of a mediator.® Mediation, as a

6 Arso Sosroatmodjo and Wasit Aulawi, Hukum Perkawinan Di Indonesia (Jakarta:
Bulan Bintang, 1998).

" Muhammad Saifullah, Mediasi Dalam Tinjauan Hukum Islam Dan Hukum Positif Di
Indonesia (Semarang: Walisongo Press, 2009).

& In Islamic terminology, a mediator is called a hakam. This term is used in conflict issues

in marriage

Supreme Court of the Republic of Indonesia, “Regulation of the Supreme Court of the

Republic of Indonesia Concerning Mediation Procedures in Court (Perma No. 1 of
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process for resolving cases outside of court, is currently used by the courts
and is practiced in integration with the judicial process. Settlement of cases
by mediation which is practiced in court has a unique feature, namely that it
is carried out when the case has been registered in court (court-connected
mediation)®°. Its juridical foundation began in 2002. It is hoped that this
regulation will be able to reduce the backlog of cases in court because
mediation is more effective in the litigation process. This Supreme Court
Regulation is refined by Supreme Court Regulation Number 1 of 2008,
requiring that every case must be resolved through mediation, if the case is
not resolved through mediation then the litigation process is null and void.

Mediation is an effective instrument for non-litigation dispute
resolution which has many benefits and advantages. The benefits and
advantages of using mediation include disputes that can be resolved with a
win-win solution, the time spent is not prolonged, the costs are lower and the
relationship between the two people in dispute is maintained.

One of the important roles of a mediator is being able to encourage

and create an atmosphere of constructive discussion between the parties.!!

Negotiation is a procedure based on the "good faith” of the disputing
parties who convey problems and will be resolved by the mediator because
the disputing parties are unable to resolve them. The mediator will provide
an innovative solution through a form of settlement that cannot be carried out
by the court, but the parties to the dispute obtain mutual benefits.*?

Method

2016)” (Jakarta, 2016), https://jdih.mahkamahagung.go.id/legal-product/perma-nomor-
1-tahun-2016/detail.

Masykur Hidayat, “Keberadaan Lembaga Perdamaian (Dading) Setelah Berlakunya
Perma No. 2 Tahun 2003 Tentang Prosedur Mediasi Di Pengadilan” (Airlangga
University, 2005), https://repository.unair.ac.id/35921/.

11 7il Aidi, “Mediasi Elektronik Sebagai Alternatif Penyelesaian Sengketa Perdata Di
Pengadilan Negeri Pada Era Pandemi Covid 19,” Jurnal Hukum Magnum Ops 5, no. 1
(2022): 133-46, https://jurnal.untag-
sby.ac.id/index.php/Magnumopus/article/view/6171/4648.

Mardalena Hanifah, “Kajian Yuridis: Mediasi Sebagai Alternatif Penyelesaian
Sengketa Perdata Di Pengadilan,” ADHAPER: Jurnal Hukum Acara Perdata 2, no. 1
(2016), https://doi.org/10.36913/jhaper.v2il.21.

10

12
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The research method used in this research is sociological legal
research.!® Research using a socio-legal research approach means that law is
not only seen as a mere normative rule but also seen as part of the process in
people's lives. The scope of the study concerns whether or not the law
functions in society by looking at aspects of the legal structure and law
enforcement officials.

Marriage Divorce Settlement: A Discourse of the
Role of Mediator

The mediator's function as a mediator in resolving disputes is related to
the mediator's function, Lon Fuller states, “The central quality of mediation
Is the capacity to reorient the parties towards each other, not by imposing
rules on them, but by helping them, to achieve a new and shared perception
of their relationship, a perception that will redirect their attitudes and
dispositions toward one another.”

This research focuses on the role and function of the mediator as a
catalyst, educator, translator, resource person, and agent of reality, as stated
in Article 14 of the Mediation Regulations. In carrying out its functions, the
mediator is tasked with:

a. introduce yourself and allow the parties to introduce themselves to each
other.

b. explain the purpose, objectives, and nature of the mediation to the parties.

c. explain the position and role of a mediator who is neutral and does not
make decisions.

d. create rules for implementing mediation with the parties.

e. explains that the mediator can hold meetings with one party without the
presence of the other party (caucus).

f. prepare a mediation schedule with the parties.

g. fill out the mediation schedule form.

h. provide an opportunity for the parties to convey problems and peace
proposals.

I. Inventory problems and schedule discussions based on a priority scale.

j. assist the parties in creating and formulating a peace agreement.

13 Soetandyo Wignjosoebroto, Hukum : Paradigma Metode Dan Dinamika Masalahnya,

1st ed. (Jakarta: Lembaga Studi dan Advokasi Masyarakat (ELSAM), 2002).
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k. submit a report on the success, failure, and/or inability to carry out
mediation to the case examining judge.

I. other tasks in carrying out its functions.

The Supreme Court regulations regarding mediation emphasize that a
mediator is a neutral party in the negotiation process to find a resolution to a
dispute without using methods to decide or force a resolution, so the judge's
responsibility, which was previously only to decide or determine a case, has
now developed into that of a mediator who must mediate and reconcile.

If mediation is implemented effectively, it will certainly be very
beneficial for the disputing parties, especially in divorce cases, because by
realizing this, the judiciary will indirectly help in realizing the goal of a
marriage that is sakinah, mawaddah, warahmah, and eternal. However, these
efforts need to be evaluated and improved when the reality is that divorce
cases in the Religious Courts which are attempted to be resolved peacefully
with the help of mediators have not been effective.

The mediation model according to Lawrance Boulle (a professor in law
and Director of Dispute Resolution at Centre-Bond University) whose aim is
to find the role of the mediator in looking at the position of the dispute and
the role of the parties in efforts to resolve the dispute in the form of:

1. Settlement Mediation is mediation whose main objective is to encourage
the realization of a compromise regarding the demands of both parties in
conflict. This model contains several principles, including mediation to
bring closer the differences in bargaining value for an agreement;

1) The mediator only focuses on the problem;

2) The mediator's position is to determine the position;

3) Usually, the mediator is a person with high status and this model does
not emphasize expertise in the mediation process or techniques.

2. Facilitative Mediation, is mediation whose main aim is to prevent the
parties in dispute from their position and negotiate the needs and interests
of the parties from their legal rights rigidly. This model contains several
principles including:

1) The process is more structured;

2) The emphasis is more on the needs and interests of the disputing parties;

3) The mediator directs the parties from positional negotiation to interest-
based negotiation which leads to a mutually beneficial solution;

4) The mediator directs the parties to be more creative in finding
alternative dispute resolution;

5) The mediator needs to understand the mediator's processes and
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techniques without having to be an expert in the area of the dispute.

3. Transformative Mediation contains several principles including:

1) Focus on a more comprehensive resolution and not only limited to
dispute resolution but also reconciliation between the parties;

2) The negotiation process leading to the return of the decision will not
begin if the emotional relationship between the disputing parties has not
been resolved;

3) The mediator's function is to diagnose the causes of conflict and handle
them based on psychological and emotional aspects;

4) Mediators are expected to have more skills in counseling and mediation
processes and techniques;

5) The emphasis is more on therapy, both in the pre-mediation stages and
in the continuation of the mediation process.

4. Evaluative Mediation, aims to seek agreement based on the legal rights of
the disputing parties in the area anticipated by the court. This model
contains several principles including:

1) The parties hope that the mediator will use their skills and experience
to direct the resolution of the dispute to a range that has been estimated
for the problem;

2) The focus is more on rights through the standard settlement of similar
cases;

3) The mediator must be an expert in the area of the dispute and may also
be legally qualified. Mediators do not have to have expertise in
mediation processes and techniques;

4) The mediator tends to provide solutions and legal information to direct
the parties toward a result that is appropriate and acceptable to both.
From the various provisions of this law, it turns out that it is by the

principle adopted by the Religious Courts in Indonesia, namely the "principle

of obligation to reconcile' which must be guided by the judges’ handling
cases. Islam tells us to resolve every dispute and dispute through the Ishlah

approach. Therefore, Religious Court judges are aware of and carry out a

conciliatory function. However fair the verdict is, the outcome of peace will

be better and fairer. The legal provisions related to dispute resolution through
peace efforts do not specifically mention mediation as a form of dispute
resolution in court, especially the Religious Courts. Provisions regarding new
mediation are found in Law Number 30 of 1999 concerning Arbitration and
Alternative Dispute Resolution, establishing Peace Institutions, and Supreme
Court Regulation Number 2 of 2003 concerning Mediation Procedures in
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Court. Law Number 30 of 1999 concerning Arbitration and Alternative
Dispute Resolution regulates two main things, namely arbitration and
alternative dispute resolution. In Article 1 it is stated: “Arbitration is a
method of resolving a civil dispute outside the general court which is based
on an arbitration agreement made in writing by the parties to the dispute”.
Alternative dispute resolution is an institution for resolving disputes or
differences of opinion through procedures agreed upon by the parties, namely
settlement outside of court using consultation, negotiation, mediation,
conciliation, or expert assessment. The provisions above emphasize that
disputes that can be resolved through arbitration and alternative dispute
resolution are civil disputes, not disputes that fall within the scope of public
law, thereby making mediation part of the court process. Mediation in court
strengthens peaceful efforts as stated in the procedural law, Article 130 HIR,
or Article 154 RBg. This is confirmed in Article 2 of the PERMA concerning
Mediation Procedures in Court, namely that all civil cases submitted to the
court of first instance must first be resolved through peace with the help of a
mediator.

The Indonesian Institute for Conflict Transformation (IICT) is an
institution that collaborates with the Supreme Court in providing mediation
training by the PERMA concerning Mediation in Court. Article 2 paragraph
(3): “Failing to take mediation procedures based on this regulation is a
violation of Article 130 HIR and/or Article 154 RBg which results in the
decision being null and void”.

The Regulation on Mediation Procedures in Court provides
opportunities for reconciliation for the parties not only at the first level, but
also at the appeal, cassation, and judicial review levels. Article 21 states that
the parties, based on their agreement, can make efforts to reconcile the case
as long as the case has not been decided.

Non-judge mediators are increasingly involved because they are
believed to have qualitative advantages compared to judge mediators due to
their educational, experience, and professional background. A non-judge
mediator can have a varied educational background (not just from law
school). This is of course very useful for looking at a dispute not only from
a legal perspective but from various multidisciplinary aspects. 3 In addition,
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non-judge mediators are increasingly involved in the mediation process for
court cases, considering that the burden on judges is quite high.

With the enactment of this regulation, Supreme Court Regulation
Number 2 of 2003 concerning Mediation Procedures in Court is declared
invalid. To optimize mediation, Supreme Court Regulation Number 1 of
2016 was issued. Article 1 of the Marriage Law defines marriage as an inner
and outer bond between a man and a woman as husband and wife to form a
family (happy household) and eternal life based on God. The Almighty.

Based on this definition, there are 5 (five) elements in marriage,
namely:

1. Physical and spiritual ties;

2. Between a man and a woman;

3. As husband and wife;

4. Forming a happy and everlasting family (household);
5. Based on the belief in the Almighty God

According to Article 1 of the Marriage Law, it is stated that marriage is
a sacred alliance. Marriage cannot be separated from the religion of husband
and wife. Living together as a husband and wife in marriage is not solely for
orderly sexual relations between husband and wife but can form a happy
home, a harmonious, safe, and harmonious household between husband and
wife.

In terms of its content, the Marriage Law contains material legal rules
regarding everything related to marriage. The material content of the
Marriage Law regulates the following main issues:

The basis of marriage;

Conditions of marriage;

Prevention of marriage;

Marriage annulment;

Marriage agreement;

Rights and obligations of husband and wife;
Property in marriage;

Marriage breakdown and its consequences;

Child's position;

Rights and obligations between parents and children;

T STe "o o0 o

Rika Saraswati et al., “Peranan Mediator Hakim Dan Mediator Non Hakim Melindungi
Hak-Hak Anak Dalam Penyelesaian Sengketa Perceraian,” Jurnal Hukum Justitia Et
Pax 36, no. 2 (2020): 15979, https://doi.org/https://doi.org/10.24002/jep.v36i2.3164.
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k. Guardianship;
I.  Other provisions;
m. Closing.

With the Islamic Law Compilation guidelines, judges are expected to
be able to enforce uniform laws and legal certainty without reducing the
possibility of variable decisions. The equality of perception and uniformity
of decisions through the Compilation of Islamic Law still opens up the
freedom for judges to hand down decisions that contain variables, as long as
they remain casuistically proportional.'® In detail, the material content of the
marriage law provisions contained in the Compilation of Islamic Law is as
follows:

General requirements

Basics of marriage

Proposal

Harmony and terms of marriage

Mahar

Prohibition of marriage

Marriage agreement

Pregnant married

Having more than one wife

Prevention of marriage

Cancellation of marriage

Rights and obligations of husband and wife
. Assets in marriage

Child care

Guardianship

Breakup of marriage

As a result of the breakdown of the marriage

Reconcile marriage

Mourning period

» QT OS3ITXATTSQ O Q0 T

15 M. Yahya Harahap, Kedudukan Kewenangan Dan Acara Peradilan Agama UU No. 7
Th. 1989 (Jakarta: Cambridge University Press, 2007).

388



FUNCTION OF NON-JUDGE MEDIATORS

Principles of National Marriage Law

The Marriage Law determines the principles regarding everything
related to marriage which have been adapted to developments and demands
of the times. The principles stated in the Marriage Law are as follows:

a. Principles of Eternal Marriage

Every marriage aims to form a happy and eternal family. This means that
marriage should last for life. In this regard, Islam prohibits marriage for a
certain time, for example only 2 or 3 months. This kind of marriage in
Islamic law is called mut'ah marriage. The main purpose of marriage is to
create true social bonds and blood relations. To achieve this goal, one form
of valid marriage is a permanent contract. The principle of eternal
marriage can be seen in Article 1 of the Marriage Law which states that
"Marriage is an inner and outer bond between a man and a woman as
husband and wife to form a happy and eternal family (household) based
on the belief in the Almighty God.

b. Principles of Marriage according to Religious Law or Religious Beliefs
A marriage is valid if it is carried out according to religious law or the
religious beliefs held by the prospective bride and groom. This principle
prioritizes religious balance (kafa'ah) as the basis for marriage. The
prospective bride and groom must be of the same religion or faith unless
the laws of their religion or belief state otherwise. This principle can be
found in Article 2 paragraph (1) of the Marriage Law which determines
that marriage is valid if it is carried out according to the laws of each
religion and belief.

c. Principles of Registered Marriage
A marriage that is not registered has no legal force according to the
Marriage Law. This principle is confirmed in Article 2 paragraph (2) of
the Marriage Law which stipulates that every marriage is recorded
according to the applicable laws and regulations.

d. Principles of Monogamous Marriage
In principle, in a marriage, a man can only have one wife, and a woman
can only have one husband at the same time. This means that at the same
time, a husband or wife is prohibited from marrying another woman or
man. This principle is confirmed in Article 3 paragraph (1) of the Marriage
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Law which states that basically in a marriage a man can only have one
wife, and a woman can only have one husband.

e. Marriage is based on Voluntary or Free Will (without coercion)
Marriage is one of the human rights, therefore a marriage must be based
on the willingness of each party to become husband and wife to accept and
complement each other, without any coercion from any party. A marriage
that is not based on the consent of both parties entering into the marriage
can be used as a reason to cancel the marriage. This principle is confirmed
in Article 6 paragraph (1) of the Marriage Law which determines that
marriage must be based on the consent of the bride and groom.

f- Balance of Rights and Position of Husband and Wife
Husband and wife can carry out legal actions within the framework of
certain legal relationships. The husband is the head of the household and
the wife is the housewife. In deciding everything, everything is negotiated
jointly between husband and wife. This principle is further explained in
Article 31 of the Marriage Law.

2. Principle of Not Recognizing Polyandrous Marriages
This provision is regulated in Article 3 paragraph (1) of the Marriage Law,
which does not allow polyandry marriages where a woman only has one
husband at the same time.

There are 2 types of marriage conditions, namely material conditions
and formal conditions. Material requirements are conditions that exist and
are inherent in the parties entering into a marriage, also known as subjective
requirements. Meanwhile, formal requirements are the procedures or
procedures for carrying out a marriage according to religious law and law,
also known as objective requirements.'® The conditions for marriage in
national law are regulated in the provisions of Article 6 - Article 12 of the
Marriage Law which includes material and formal requirements. In carrying
out a marriage, the parties must fulfill the marriage requirements regulated
or determined in the laws of their respective religions or beliefs, including
provisions in other laws that apply to their religious groups and beliefs.

Material requirements regarding prospective brides and grooms
wishing to get married, namely:

16 Abdulkadir Muhammad, Hukum Perdata Indonesia, 5th ed. (Bandung: Citra Aditya
Bakti, 2014), https://simpus.mkri.id/opac/detail-opac?id=9981.
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a. There is consent from both prospective bride and groom;

b. The prospective bride and groom must be 19 (nineteen) years old for men
and women;

c. Not tied to marriage with other people, except for men who have more
than one wife or are in the waiting period or iddah period.

Provisions that apply specifically to the marriage of certain people,
namely:

a. Not subject to prohibitions on marriage either according to the law or the
laws of each religion or belief;

b. There is no prohibition on remarrying for the third time after getting
married and divorcing again for the second time based on the laws of each
religion and belief.

c. Obtaining permission from the parents or guardians of the prospective
bride and groom and obtaining court permission for those who wish to
have more than one wife (polygamy).

The Material and Formal Requirement of
Marriage

The material and formal requirements contained in the provisions of
Avrticle 2 have civil aspects and administrative aspects. The civil aspect talks
about substantive functions and the registration aspect talks about
administrative functions. The final function is to provide legal clarity and
certainty regarding the existence of a marriage between husband and wife for
society and the state.

The marriage requirements contained in Law Number 1 of 1974 consist
of substantive requirements and adjective requirements.

a. Substantive requirements are requirements that concern the personality
of the prospective husband and prospective wife. The substantive
requirements are as follows:

1) Marriage must be based on the consent (agreement) of the prospective

husband and wife (Article 6 paragraph (1));

2) The age of the prospective husband and wife is at least 19 years (article

7 paragraph (1)); If the bride and groom are not yet 21 years old, they

must obtain permission from both parents. If the parents have died, a

guardian is obtained and if there is no guardian, permission from the

local court is obtained:;
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3) The prospective wife is not bound by marital ties with other parties
(Articles 3, 9);

4) There is a waiting period for women who have 