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1  Soetandyo Wignjosoebroto’s statement quoted by Upik Djalins and Noer Fauzi Rachman in 

Cornelis van Vallenhoven’s work. See in Cornelis van Vallenhoven, Orang Indonesia Dan 

Tanahnya (Yogyakarta: INSISTPress, 2020), xxi. 
2  The many terms in legislation, the term “customary law community” is most widely used. This 

term is equivalent to “customary law society”. According to Yance Arizona, the term “customary 

law community” refers to a category of community groupings called legal communities 

(rechtsgemeenchappen). This term can be interpreted as a society in which all members of the 

community are bound as a unit based on the law used, namely customary law. This term was also 

popularized by customary law thinkers such as Cornelis van Vallenhoven and Ter Haar. For more 

details, see the paper from Yance Arizona, “Masyarakat Adat Dalam Kontestasi Pembaruan 

Hukum,” Badan Perencanaan Pembangunan Nasional, May 15, 2013, 

https://www.academia.edu/3537826/Masyarakat_adat_dalam_kontestasi_pembaruan_hukum . 
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3  Sunardi Purwanda et al., “Haluan Kesejahteraan Sosial Dalam Diskursus Teori-Teori Keadilan,” 

Jurnal Dinamika Hukum 25, no. 1 (2024): 152–61, https://doi.org/10.35315/dh.v25i1.9819 . 
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4 Mustawa Mustawa, Abd. Haris Hamid, and Sunardi Purwanda, “Refund of State Financial Losses 

in Realizing the Welfare State of Law,” Amsir Law Journal 4, no. 1 (2022): 51–61, 

https://doi.org/10.36746/alj.v4i1.125 . 
5  The term “KUHP Nasional” refers to the Draft Explanation of the Draft Law of the Republic of 

Indonesia on the Criminal Code issued by the government through the Ministry of Law and Human 

Rights. Rudy Satriyo Mukantardjo, “Rancangan KUHP Nasional Menghindari Pidana Mati,” Jurnal 
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Legislasi Indonesia 2, no. 1 (2018): 37–52, https://e-

jurnal.peraturan.go.id/index.php/jli/article/download/284/171 . 
6  The 1886 Dutch Criminal Code is the parent and main source of the Indonesian National 

Criminal Code. The codification of the Criminal Code to date has undergone several changes. The 

history of this codification began when Napoleon Bonaparte of France colonized the Netherland 

region in 1795-1813. On February 1, 1808, a criminal code was enacted in the Netherlands under the 

name Crimineel Wetboek voor het Koningrijk Holland (Penal Code for the Kingdom of Holland). 

This Penal Code did not remain in force for long because three years later, on March 1, 1811, the 

Kingdom of the Netherlands merged with the French Empire. From then on, the 1810 French Penal 

Code was also applied in the Netherlands. However, after the Netherlands proclaimed its 

independence from the French colony in 1813, a new round of independent codification of Dutch 

criminal law began even though it was still oriented towards the French Criminal Code. Several 

revisions were made to this Criminal Code until 1870 until it was enforced in the colonies, including 

Indonesia. See further in Ahmad Bahiej, “Perbandingan Jenis Pidana Dan Tindakan Dalam KUHP 

Norwegia, Belanda, Indonesia, Dan RUU KUHP Indonesia,” Jurnal Sosio-Religia 7, no. 4 (2008): 1–

15, https://d1wqtxts1xzle7.cloudfront.net/52371619/ . 
7  The Draft Explanation of the Draft Law of the Republic of Indonesia on the Criminal Code 

issued by the government through the Ministry of Law and Human Rights formulates the term 

“hukum yang tidak tertulis yang hidup dalam masyarakat”. After being enacted into law, Article 2 

Paragraph 1 of Law No. 1/2023 on the Criminal Code only mentions “hukum yang hidup dalam 

masyarakat”. 
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8  Hayatul Ismi, “Pengakuan Dan Perlindungan Hukum Hak Masyarakat Adat Atas Tanah Ulayat 

Dalam Upaya Pembaharuan Hukum Nasional,” Jurnal Ilmu Hukum 3, no. 1 (2013): 21–43, 

https://doi.org/10.30652/jih.v3i01.1024 . 
9  Jawahir Thontowi, “Perlindungan Dan Pengakuan Masyarakat Adat Dan Tantangannya Dalam 

Hukum Indonesia,” Jurnal Hukum Ius Quia Iustum 20, no. 1 (2013): 21–36, 

https://doi.org/10.20885/iustum.vol20.iss1 . 
10  Zayanti Mandasari, “Politik Hukum Pengaturan Masyarakat Hukum Adat (Studi Putusan 

Mahkamah Konstitusi),” Jurnal Hukum Ius Quia Iustum 21, no. 2 (2014): 227–50, 

https://doi.org/10.20885/iustum.vol21.iss2 . 
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11  Sulaiman Sulaiman, Muhammad Adli, and Teuku Muttaqin Mansur, “Ketidakteraturan 

Hukum Pengakuan Dan Perlindungan Masyarakat Hukum Adat Di Indonesia,” Law Reform 15, 

no. 1 (2019): 12–24, https://doi.org/10.14710/lr.v15i1.23352 . 
12  J. T. Pareke and Fahmi Arisandi, “Pengakuan Masyarakat Hukum Adat Dan Perlindungan 

Wilayah Adat Di Kabupaten Rejang Lebong,” Bina Hukum Lingkungan 4, no. 2 (2020): 313–28, 

https://www.bhl-jurnal.or.id/index.php/bhl/article/view/119 . 
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13  The term “disorder” was borrowed by Sulaiman, et al. from the inaugural speech of a professor 

of law at Diponegoro University, Satjipto Rahardjo, entitled “Teaching Order, Finding Disorder”. 
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14  Irwansyah Irwansyah, Penelitian Hukum; Pilihan Metode & Praktik Penulisan Artikel 

(Yogyakarta: Mirra Buana Media, 2020), 116. 
15  Suteki and Galang Taufani, Metodologi Penelitian Hukum (Filsafat, Teori, Dan Praktik) (Depok: 

Rajawali Pers, 2018), 136. 
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16  Teddy Anggoro, “Kajian Hukum Masyarakat Hukum Adat Dan HAM Dalam Lingkup Negara 

Kesatuan Republik Indonesia,” Jurnal Hukum Dan Pembangunan 36, no. 4 (2006): 487–98, 

https://scholar.archive.org/work/ijyo3es3kbgvdgmjhukfn2ykjq/access/wayback/http://jhp.ui.ac.id/

index.php/home/article/download/1477/1392. 
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17  The first “Kongres Masyarakat Adat Nusantara”, in March 1999, agreed that Indigenous 

Peoples are groups of people who have ancestral origins (from generation to generation) in a certain 

geographical area and have their own value system, ideology, economy, politics, culture, social, 

and territory. 
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18  Noer Fauzi Rachman and Mia Siscawati, Masyarakat Hukum Adat Adalah Penyandang Hak, 

Subjek Hukum, Dan Pemilik Wilayah Adatnya; Memahami Secara Kontekstual Putusan 

Mahkamah Konstitusi Republik Indonesia Atas Perkara Nomor 35/PUU-X/2012 (Yogyakarta: 

INSISTPress, 2014), 6-7. 
19  See further in the legal review report of the Ministry of Law and Human Rights of the Republic 

of Indonesia. Abdurrahman, Mekanisme Pengakuan Masyarakat Hukum Adat (Jakarta: Pusat 

Penelitian dan Pengembangan Sistem Hukum Nasional Badan Pembinaan Hukum Nasional 

Kemenkumham, 2015), 66-68. 
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20  The old ideology referred to by Rikardo Simarmata is the doctrine of terra nullius. This doctrine 

is referred to as an excuse for the conquering nations for the territories visited as no man’s land 

(terra nullius). Humans encountered in the conquered territories were considered not human 
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24 

26 

 
because they did not have civilisation. With this argument, they considered themselves carrying a 

mission to civilise the indigenous nations. Rikardo Simarmata, “Menyongsong Berakhirnya Abad 

Masyarakat Adat: Resistensi Pengakuan Bersyarat,” in International Advocacy and Capacity 

Building for Indigenous Peoples in Indonesia (Aliansi Masyarakat Adat Nusantara, 2004), 

https://www.academia.edu/13006509/ . 
21  Merete Borch, “Rethinking the Origins of Terra Nullius,” Australian Historical Studies 32, no. 

117 (2001): 222–39, https://doi.org/10.1080/10314610108596162 . 
22  The concept that all land that is proven not to be privately owned is state land, including forestry 

land. The main proponents of this concept were legal scholars from Utrecht University, such as G.J. 

Nolst Trenité, Izak A. Nederburgh and Eduard H. s'Jacob. According to them, control of customary 

territories by indigenous communities should be a public right of the government on the grounds 

of state sovereignty. The indigenous people only have the right to occupy, control and utilise, not 

the right to own. Ownership of land by natives cannot be recognized, natives are only bewerkers or 

cultivators. However, this statement was considered erroneous by Vallenhoven and his students. 

In fact, Vollenhoven sued domeinverklaring as the source of all chaos. Noer Fauzi Rachman and Mia 

Siscawati, Op.Cit., 2014, 10 & 16. 
23  The passing of the Agrarische Wet 1870 could not be separated from the influence of private 

capitalists through their representatives in the Dutch Parliament. Their representatives succeeded 

in winning the argument that it was not only the state that could benefit from colonialism, but also 

private companies. Ibid, 2014, 9. 
24  Rikardo Simarmata, Op.Cit. 
25  Cornelis van Vallenhoven, Op.Cit. 
26  During this period, a bill was proposed to replace customary law with European law. The Dutch 

Government had an interest in subjecting the indigenous population to one law, which it termed 

legal unification. However, this attempt failed because the Kuyper Cabinet accepted an amendment 

to van Idsinga that only allowed the replacement of customary law with European Law, if the social 

needs of the people required it. See further in Bewa Ragawino, Pengantar Dan Asas-Asas Hukum 

Adat Indonesia (Bandung: FISIP Universitas Padjajaran, n.d.), 26. 
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27  The van Idsinga Amendment was a draft law on the application of Dutch law that could only 

be carried out if deemed necessary by the indigenous population. This amendment was accepted 

due to protests raised through a paper by Cornelis van Vollenhoven entitled “Geen Juristenrecht 

voor de Inlander”. Muhammad Hisyam, “Islam and Dutch Colonial Administration: The Case of 

Panghulu in Java,” Studia Islamika 7, no. 1 (2000): 91–118, https://doi.org/10.15408/sdi.v7i1.717 . 
28  Action came from Pleyte, but reaction also came from van Vollenhoven. Pleyte pushed the 

Dutch Government through a bill that attempted to bring indigenous groups under the jurisdiction 

of Dutch law and ignored the nomenclature of customary law. Ibid. 
29  A new plan for the Civil Code was announced by the Dutch Government as a unification plan. 

This attempt failed due again to criticism from van Vollenhoven in his work Juridisch 

Confeetiewerk. Bewa Ragawino, Op.Cit. 
30  Rutgers was Cowan’s successor as Director of Justice in Batavia. He was quite pessimistic about 

the implementation of legal unification, even informing the government that continuing the 

implementation of the Civil Code was futile. Ibid. 
31  Charles Tylor, Multiculturalism: Examining the Politics of Recognition (Princeton: Princeton 

University Press, 1994). 
32  Edward L. Deci and Richard M. Ryan, “Self-Determination Theory,” Handbook of Theories of 

Social Psychology 1, no. 20 (2012): 416–36, https://pure.ewha.ac.kr/en/publications/self-

determination-theory-2 . 
33  Indigenous peoples are recognized as one of the most vulnerable, disadvantaged and 

marginalized communities in the world. Spread across the globe from the Arctic to the South 
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Pacific. They are estimated to number more than 370 million in some 90 countries, where they make 

up five percent of the world's population, with 15 percent of the world's poor and one-third of the 

world's extremely poor. Indigenous peoples have lobbied domestically and internationally for 

human rights violations against them and their organizations. After decades of being ignored by 

the international community, indigenous peoples are increasingly raising their voices in 

international forums. This is one of the underlying reasons for the establishment of UNDRIP. Marco 

Odello, The United Nations Declaration on the Rights of Indigenous Peoples (London: Routledge, 

2016). 
34  Hayatul Ismi, Op.Cit. 
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35  Fadhili Ferdinand Muganyizi, Negotiating Recognition of ‘Indigenous Peoples’ in Tanzania: 

Development, Conflict and Rights Struggles (Den Haag: International Institute of Social Studies, 

2017), https://thesis.eur.nl/pub/41672/ . 
36  While there remains much dispute about the origins of the First World War, many historians 

agree that people, the so-called ‘men of 1914’. Annika Mombauer, “Sir Edward Grey, Germany, and 

the Outbreak of the First World War: A Re-Evaluation,” International History Review 38, no. 2 

(2016): 301–25, https://doi.org/10.1080/07075332.2015.1134622 . 
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37  Jose R. Martinez Cobo was commissioned to recommend national and international measures 

to eliminate the problem of discrimination against indigenous peoples. Cobo submitted its final 

report between 1981 and 1984. The report addressed a range of issues including the definition of 

indigenous peoples, the role of intergovernmental and non-governmental organisations, the 

elimination of discrimination, and basic human rights principles, as well as specific areas of action 

in areas such as health, housing, education, language, culture, social and legal institutions, 

employment, land, political rights, religious rights and practices, and equality in the administration 

of justice. Ellen Lutz and Nicole Ledema, “Addressing Indigenous Rights at the United Nations,” 

Cultural Survival, 2010, https://www.culturalsurvival.org/publications/cultural-survival-

quarterly/addressing-indigenous-rights-united-nations . 
38  Agung Wibowo, “Masyarakat Adat Menggugat Dunia,” Tirto.id, 2021, https://tirto.id/gjrc . 
39  This progress was due to the UN's desire to establish a sub-commission focused on drafting the 

declaration. The working group first submitted a draft declaration to the Sub-Commission on 

Prevention of Discrimination and Protection of Minorities in 1994. The draft was then sent for 

consideration to the UN Commission on Economic, Social and Cultural Rights. The draft was then 

elaborated by an inter-sessional working group for adoption at the UN General Assembly. As the 

working group failed to elaborate the first draft declaration during 1995-2004, their tenure was 

extended for two decades, from 2005-2015-although it was only completed a few years later. On 

June 29, 2006, the United Nations Human Rights Council adopted the Declaration on the Rights of 
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Indigenous Peoples. Then, on December 28, 2006, the General Assembly's Third Committee on 

Socio-Economic and Cultural Affairs adopted a draft resolution supported by several European 

and Latin American countries. But an initiative led by Namibia, along with a number of African 

countries, produced a draft amendment. In its new form, it asked the Assembly to decide "to 

postpone and carefully consider the UN Declaration on the Rights of Indigenous Peoples, and to 

allow time for further consultations in individual countries." Finally, on September 13, 2007, the 

Declaration on the Rights of Indigenous Peoples was adopted by 144 states. A total of 11 countries 

abstained (Azerbaijan, Bangladesh, Bhutan, Burundi, Colombia, Georgia, Kenya, Nigeria, Russia, 

Samoa, and Ukraine). While only four countries opposed, namely Australia, Canada, New Zealand 

and the United States. At that time, the four countries found it difficult to recognize indigenous 

tribes in their countries because they were still thick with expressions of white supremacy. Ibid. 
40  Marc Becker, “Comunistas, Indigenistas e Indígenas En La Formación de La Federación 

Ecuatoriana de Indios y El Instituto Indigenista Ecuatoriano,” Revista de Ciencias Sociales 27 (2007): 

135–44, https://www.yachana.org/research/iconos.pdf . 
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41  Philipp Altmann, “Una Breve Historia de Las Organizaciones Del Movimiento Indígena Del 

Ecuador,” Antropología. Cuadernos de Investigación 12 (2013): 105–21, 

https://doi.org/10.26807/ant.v0i12.76 . 
42  Ibid. 
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43  Jorge León Trujillo, De Campesinos a Ciudadanos Diferentes (Quito: CEDIME/Abya-Yala, 

1994), 61. 
44  Floresmilo Simbaña, “El Movimiento Indígena y El Actual Proceso de Transición,” América 

Latina En Movimiento 423 (2007): 21–24, https://www.alainet.org/es/active/23034?language=en . 
45  Alejandra Santillana, Proceso Organizativo y Límites Del Proyecto Político de Pachakutik 

(Quito: Instituto de Estudios Ecuatorianos, 2006), 215-265. 
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46  From Spanish, the equivalent of the term “marhaen” or poor in the Indonesian vocabulary. 

Muhammad Dahlan, “Rekognisi Hak Masyarakat Hukum Adat Dalam Konstitusi,” Undang: Jurnal 

Hukum 1, no. 2 (2019): 187–217, https://doi.org/10.22437/ujh.1.2.187-217. 

https://journal.unnes.ac.id/nju/index.php/ijcls/index


 
INDONESIAN JOURNAL OF CRIMINAL LAW STUDIES 9 (2) (2024) 357-388    381 
 

Available online at https://journal.unnes.ac.id/nju/index.php/ijcls/index 

 

https://journal.unnes.ac.id/nju/index.php/ijcls/index


 
                         Sunardi Purwanda, et.al 

 

Available online at https://journal.unnes.ac.id/nju/index.php/ijcls/index 

https://journal.unnes.ac.id/nju/index.php/ijcls/index


 
INDONESIAN JOURNAL OF CRIMINAL LAW STUDIES 9 (2) (2024) 357-388    383 
 

Available online at https://journal.unnes.ac.id/nju/index.php/ijcls/index 

https://journal.unnes.ac.id/nju/index.php/ijcls/index


 
                         Sunardi Purwanda, et.al 

 

Available online at https://journal.unnes.ac.id/nju/index.php/ijcls/index 

https://journal.unnes.ac.id/nju/index.php/ijcls/index


 
INDONESIAN JOURNAL OF CRIMINAL LAW STUDIES 9 (2) (2024) 357-388    385 
 

Available online at https://journal.unnes.ac.id/nju/index.php/ijcls/index 

https://journal.unnes.ac.id/nju/index.php/ijcls/index


 
                         Sunardi Purwanda, et.al 

 

Available online at https://journal.unnes.ac.id/nju/index.php/ijcls/index 

 

https://journal.unnes.ac.id/nju/index.php/ijcls/index


 
INDONESIAN JOURNAL OF CRIMINAL LAW STUDIES 9 (2) (2024) 357-388    387 
 

Available online at https://journal.unnes.ac.id/nju/index.php/ijcls/index 

Sunardi Purwanda 

The author completed his doctoral program at the Faculty of Law, 
Hasanuddin University. Selected as the best writer in the category of 
lecturers and teachers in Parepare City in 2023. Currently, he conducts 
many research and education activities in Parepare City. His research 
themes include criminal law, law and society, law and human rights, and 
various other crucial issues. To further recognize his writings, please visit his 
publication profile at: 
https://scholar.google.com/citations?user=Dv2D9uMAAAAJ&hl=id. 
 

Nurul Asyikeen Binti Abdul Jabar  

She is an associate professor of Management and Science University (MSU), 
in Malaysia. Apart from serving as Dean at MSU, he is also heavily involved 
in public law matters there. Lately, he has been interested in legal issues in 
Indonesia. 

 

Rudini Hasyim Rado 

Completed a master's program at the Faculty of Law, Diponegoro 
University. Currently a lecturer at the Faculty of Law, Musamus 
University, Merauke. Currently teaching criminal subjects. His research 
discusses criminal and customary law issues. Please visit his profile at: 
https://scholar.google.com/citations?user=jzXlxjQAAAAJ&hl=id. 

 

  

https://journal.unnes.ac.id/nju/index.php/ijcls/index


 
                         Sunardi Purwanda, et.al 

 

Available online at https://journal.unnes.ac.id/nju/index.php/ijcls/index 

Nurul Miqat 

Completed his doctoral program at the Faculty of Law, Hasanuddin 
University. Currently a lecturer at the Faculty of Law, Tadulako University, 
Palu. He currently teaches customary law and private law. Much of his 
research deals with issues of customary law and customary marriage. Please 
visit his profile at:  
https://scholar.google.com/citations?hl=id&user=AlDmVIwAAAAJ. 
 

https://journal.unnes.ac.id/nju/index.php/ijcls/index

