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Abstrak

Aparatur Sipil Negara (ASN) diduga sering melakukan pelanggaran dengan dikenakan sangksi kepegawaian sebagaimana diatur dalam Undang–Undang Nomor 5 tahun 2014 Tentang Aparatur Sipil Negara. Faktanya adalah ASN juga dapat dikenakan sanksi pidana sebagaimana diatur dalam Pasal 188 Undang–Undang Nomor 1 Tahun 2015 Jo Pasal 71 Ayat (1) Undang-Undang Nomor 10 Tahun 2016.  Hal ini juga dalam  Putusan Nomor 147/Pid.Sus/2018/PN.Sdr dengan terdakwa Syaharuddin Laupe.  Kepala Dinas Sosial, kependudukan dan catatan sipil Kabupaten Sidden Rappang.  Penelitian ini bertujuan untuk memvalidasi ketepatan pemidanaan terhadap terdakwa selaku Kepala dinas dalam memenuhi unsur subyek hukum sebagai Pejabat Aparatur Sipil Negara, serta pembuktian hukum atas tindakan terdakwa yang dinilai menguntungkan atau merugikan salah satu pasangan calon.  Penelitian hukum dengan yuridis Normatif, serta pendekatan perundang-undangan, kasus dan konseptual dan dianalisis secara preskriptif.  Ketepatan pemidanaan terdakwa pada Putusan Nomor 147/Pid.Sus/2018/PN.Sdr terkait subyek hukum didasarkan bahwa Majelis Hakim menginterpretasikan ASN yang memegang jabatan tertentu dalam pemerintahan disebut Pejabat ASN.  Pertimbangan  Hakim tidak merujuk pada  Undang-Undang Aparatur Sipil Negara dan terdakwa merupakan Pejabat Tinggi Pratama, yang tergolong dalam jabatan Eselon 2, dan hal ini berdasarkan pada  teori pertanggungjawaban pidana bahwa tindakan yang dilakukan terdakwa sebagai beban pertanggungjawaban secara pribadi bukan tanggung jawab jabatan. Tidak ada kaitan dengan tugas pokok dan fungsi kedinasan sebagai Kepala Dinas Sosial, Pencatatan Sipil Dan Kependudukan, dan bukan sebagai tugas perintah jabatan yang sah.  Pembuktian hukum terhadap Frasa Menguntungkan atau merugikan salah satu pasangan Calon adalah tidak tepat, karena tidak didasari mengenai Menguntungkan atau merugikan adalah delik formil sehingga tidak perlu dibuktikan sebab ada potencial loss dan sekaligus teori  economics analysis of law pada prinsip optimalisasi, pembuktian untung-rugi (cost-benefit analysis), prinsip keseimbangan, dan prinsip efisiensi.

kata kunci : pejabat Aparatur Sipil Negara, subyek hukum, pemidanaan, menguntungkan dan merugikan

Abstract
 
The Civil Servant (ASN) is suspected of often committing violations by being subject to employment sanctions as regulated in Law Number 5 the Year 2014 concerning Civil Servant.   The fact is that ASN can also be subject to criminal sanctions as stipulated in Article 188 of Law Number 1 the Year 2015 in conjunction with Article 71 Paragraph (1) of The Law Number 10 the Year 2016. This is also in Decision Number 147/Pid.Sus/2018/PN with the the defendant Syaharuddin Laupe. Head of the Social, Population, and Civil Registry Office of Sidden Rappang Regency. This study aims to validate the accuracy of sentencing the defendant as the head of the service in fulfilling the elements of the legal subject as a Civil Servant, as well as legal proof of the defendant's actions which are considered beneficial or detrimental to one of the candidate pairs. Legal research with normative juridical, as well as the statutory, case, and conceptual approaches and analyzed prescriptively. The accuracy of sentencing the defendant in Decision Number 147/Pid.Sus/2018/PN.Sdr regarding legal subjects is based that the Panel of a judge s interprets ASN holding certain positions in government as ASN. The judge's considerations did not refer to the Civil Servant Law and the defendant was a High Pratama Official, belonging to an Echelon 2 position, and this was based on the theory of criminal responsibility that the actions were taken by the defendant were a burden of personal responsibility not the responsibility of the position. It has nothing to do with the main duties and official functions as Head of the Social, Civil, and Population Registration Service, and not as a legitimate job order task. Legal proof of the phrase "favorable" or "detrimental" to one of the Candidate pairs is inappropriate because it is not based on the benefit or harm is a formal offense so it does not need to be proven because there is a potential loss and at the same time the theory of economics analysis of the law on the principle of optimization, proving cost-benefit analysis, the principle of balance, and the principle of efficiency.
 
keywords: Civil Servant, legal subjects, punishment, benefit, and harm


INTRODUCTION	
Indonesia is a country based on the law (rechsstaat), as well mentioned in constitution article 1 clause (3) UUD 1945. One of the characteristics of an elementary law state is signed with the existence of a democratic system that has people's sovereignty. People sovereignty is realized in the democratic party that is called a  general election, which function is to choose President and the Vice President, Legislative election and Head Region election.
Head Region election is held to choose Governor and the Vice Governor in Province level as well as Regent or Mayor into the second district, which is regularly held every 5 years (Wulandari Widuri, 2016). A  general election is a reflection of the mechanism for democracy world to choose the best son or daughter of the country in Province as well as in regency/city. In this election, people deliver their aspirations indirect, general, free, and secret way to choose the leader candidates that they support.
An interesting phenomenon that gives color to a general election is about the existence of Civil servants who needed to always keep their neutrality in it. Considering Civil Servant has a strategic role in a general election especially in supporting a movement for the candidates in a general election. The existence of Civil servants is susceptible in the practical politic shade to support candidates of the head area who join in the constellation of a general election (Fajlurrahman Jurdi, 2018).
Civil Servant law has mandated that Civil Servants must be neutral in a general election. Neutral means they are not allowed to be involved in the support movement which is over one of the candidates. It is stated in article 2 letter f, that arrange the clause of “Neutrality” is one of the bases for the performance of policy and management Civil Servant that they are not allowed to stand in any kinds of influences which comes from anyone/anywhere, and they are not taking any side on behalf of anyone, especially in a general election (Harahap Abdul Asri, 2005). Some prohibitions that can be said as code of ethics for Civil servants during a general election phase refer to the rules of law that arrange about a Civil Servant.
The data of National Staffing Agency (BKN) Central, records that any report of complaint tendency for 1.005 Civil Servant or known as Civil Servant that is suspected to do neutrality violation during a general election (Poerwadarminta, 2006), then it’s found fact from Indonesia general election Supervisor Agency in supervision and socialization division releases any notion about 700 Civil Servant suspected to be involved in the not neutral violation, mainly about neutrality toward the national election held in 2020 (Dedi Mulyadi, 2012). In process of a general election of 2020, BAWASLU (99,5% Neutrality violation of ASN in the status of an officer in a local institution, n.d.) has inventoried 1056 cases that need to be suspected as the form of neutrality violence for Civil Servant during the election. Violence statistic shows that the indication is high enough compared with any violence in prior years, 2018 where the range from 2018 only found 491 violence by BAWASLU. 
Data from Civil Servant Commission (KASN) notes that based on metadata made by September 30th, 2020 (KASN Bawaslu Releases ASN Neutrality Supervision Data in 2019 and 2020-PPID KASN, n.d.), and found that 694 people with the status of Civil Servant reported in accusation for doing violence act by ignoring basis of neutrality that must be taken by Civil Servant in the step of implementing election process simultaneously (Rahma Andayani, 2018). While supervision is directly held by people/public, reports that there are 167 cases of violence accusations about neutrality done by a Civil Servant. Public notes that the biggest percentage of neutrality violence is the involvement of Civil servants in campaigns activity by using social media (Prakoso, 1987). 
Action categorized as neutrality violence done by those Civil Servants has been applied staffing penalty refers to government rules state that discipline punishment degree has 3 levels: discipline punishment lightly, discipline punishment medium, discipline punishment heavy. Civil Servant neutrality violence includes the penalty that has been arranged in regulation that is special for Civil Servant (lex spesialis). Yet, this problem doesn’t stop there because the reality (fact of law) shows that Civil Servant who is not neutral in the election can also mesh with a criminal penalty (Yusdianto, n.d.). As what happened in the election of Siddenreng Rappang regent, where the defendant Syaharuddin Laupe who is a Civil Servant in charge of DinsosdukCapil chief has been sentenced to a criminal penalty of  1 month in jail by the judge with probation of 6 months because of Civil Servant neutrality violation.   
The prison sentence dropped through the Verdict Number 147/Pid.Sus/2018/PN.Sdr, assessed that has been proven by de jure to do action against the law/a criminal act “Purposely doing an action that prospers one of the  Regent candidates in Siddenreng Rappang”. One of his actions is doing the ordering and installing a banner/billboard from one of the candidates with content that invites to choose one of the candidates on the banner/billboard. One of the keys for a judge to decide the prison sentence is the application of formal offense that enforced in not neutrality violence of Civil State Apparatus. The judge sees that the benefit given by the defendant to one of the candidates isn’t a real benefit, however, it's a potency. As well as the disadvantage emerges for other candidates, it’s not a real loss (Chazawi,2010).  
This decision is absolutely interesting to have deeper study, especially related to the legal subject of a defendant that is categorized by the judge as Civil Servant like being arranged in Article 71 clause (1) constitution Number 1 the Year 2015. Whether the defendant that is a chief of Social, Population and Civil Registration Agency belonging to a legal subject as Civil Servant as the formula of Article 71 clause (1) (Burhannudin Tayibnapis, 1986). And on the other side what makes the basic consideration of a judge to prove legally that the action of the defendant judged to have been “advantaging or disadvantaging one of the candidates” in the election of the head region in Sidenreng Rappang Regent. The defendant is accused due to the formula from the indicted a criminal act is a formal offense meaning that no matter the advantage is only a potency or real advantage, still it has to be seen as a criminal act.
The purpose of this observation is to validate the defendant as the chief of Social, Population, and Civil Registration Agency in Verdict Number 147/Pid.Sus/2018/PN.Sdr, can be stated that legal subject as “Official Civil State Apparatus” by  Article 71 clause (1) Constitution of A regional election, and the accuracy of law verification that interpret the phrase “advantaging or disadvantaging one of the candidates” in Article 71 clause (1) Constitution of A regional Election.
Prior observation in 2018, Roganda Sinaga-North Sumatra University, discuss the involvement of Civil Servants in regional election campaigns s, an administrative penalty of Civil servants involved in regional election campaigns, and roles of BAWASLU in giving administrative penalties to Civil Servant involved in regional election campaigns.   Wahyuri-Islamic State University Alauddin Makassar, discuss the form or type of criminal activity from a regional election in Takalar regency and the process of implementation in handling a criminal act for a regional election in Takalar Regency while observing in 2020, Alif Zahran Amirullah –Hasanudin University, discuss the qualification of a criminal act for a regional election done by Civil Servant in a criminal act of a regional election with verdict number 147/Pid.Sus/2018/PN.Sdr. Different from the writer’s observation, the goal of the writer is to analyze the legal subject of the defendant whether it meets the element as legal subject as like meaning in Article 71 clause (1) Constitution of a regional election and verification the phrase “advantaging or disadvantaging one of the candidates”.    

METHOD
	
Writing method character is normative juridical, then using the constitutional approach, conceptually it is started as an embryo of idea and doctrine develop into a legal study to find a thought or idea that in final context will create law concepts.
Civil Servant Neutrality violence using utilitarian punishment concept that means the punishment is the impact of the movement that causes disadvantage for the public. The effort of this punishment applied in a goal as a way to not happened/repeated another a criminal act in the future. 
This observation focus on the literature study with analysis quantitative law substance to find an index that is reviewed from the aspect which the object regarding Civil Servant neutrality, with data analysis grammatical interpretation that evaluates word from language side, word order and or the sound.  


RESULT AND DISCUSSION

Accuracy punishment to the defendant as the chief of Social, Population and Civil Registration in compliance with the element legal subject as “Official Civil State Apparatus”


Basic Consideration of a judge 
The defendant is snared with the single indictment against Article 188 Jo Article 71 Clause (1) Indonesia Constitutions Number 10 the Year 2016 about second changing of Indonesia Constitution Number 1 the Year 2015 about the determination of government rules substitutes the Constitution Number 1 the Year 2014 about Governor, Regent, and Mayor Election into Constitution. Article 188 Constitution Number 1 the Year 2015 about  the determination of government rules substitutes the Constitution Number 1 the Year 2014 about Governor, Regent, and Mayor Election into Constitution, read: "Every official of the country, official Civil Servant and Village Chief or in other term/Headman who purposely against the provision  as meant in Article 71, punished with prison sentenced minimally 1 (one) month or maximally 6 (six) month and/or fine minimally Rp.600.000,00 (six hundred thousand Rupiahs) or maximally Rp.6.000.000,00 (six million Rupiahs)" while Article 71 clause (1) constitution number  10 the year 2016, read: "an official of the country, an official of the region, official civil state apparatus, member of Indonesia Force/Police, and Village Chief or in other term/Headman is forbidden to make a decision and/or action that prospers or harms one of the candidates”   
Basic consideration of a judge in verdict number 147/Pid.Sus /2018/PN.Sdr can be interpreted as that Article 71 Clause (1) the elements are:
1. Every official of the country, official Civil Servant and Village Chief or in other term/Headman.
2. Purposely making a decision and/or action that prospers or harms one of the candidates.
Both elements are interpreted more detail by the judge as to the element “every official of the country, an official of the region, official civil state apparatus, member of Indonesia Force/Police, and Village Chief or in other term/Headman", means that "civil state apparatus" as Article 1 number 1 Indonesia Constitution number 5 the year 2014 about Civil Servant is the profession for Civil Servant and government officer with employment agreement to work in a government institution, so it means "official civil state apparatus" is a Civil Servant that has a position in government institute where he/she works and in charge (Suharizal, 2011).
Basic consideration of a judge can be said that the element fulfillment of the defendant legal subject as “official civil state apparatus” based on fact with simple construction:
a) The element meant "civil state apparatus" as like Article 1 number 1 Indonesia Constitution number 5 the year 2014 about Civil Servant is a profession for Civil Servant and government officer with employment agreement to work in a government institution, so it means "official civil state apparatus" is a Civil Servant that has a position in government institute where he/she works and in charge.
b) According to judge fact, the defendant identity who is Civil Servant that has a certain position in government which is the chief of social, population, and civil registration agency so it is counted by the judge to be called "official".
  

The legal subject of Official Civil Servant in Constitution perspective about Civil State Apparatus
The judge has interpreted that the defendant meets legal subject the element as official Civil Servant in verdict number147/Pid.Sus/2018/PN.SDR. where the judge simply interprets that Civil Servant who has a certain position in government is called official. it sure creates a question why the judge doesn't refer to rules related to the Civil Servant problem, in this case, constitution number 5 the year 2014 about civil state apparatus. Considering that only constitution number 5 the year 2014 organizes things related to Civil servants (Lilik Mulyasi, 2007).
Civil Servant constitution divides into 3 positions: Administrative position, Functional position, and Top leader position. Related to the official category in the constitution about Civil Servant divides into 3 (three) clusters (group) of official, are Administrative official, Functional official, and Top primary leader official. In Article 1 a generalprovision of the Civil Servant constitution is explained as follow:
a) The top leader official is a Civil Servant that has a top leadership position.
b) An administrative official is a Civil Servant that has an administrative position in a government institution.
c) The functional official is a Civil Servant that has a functional position in a government institution.
In explanation attachment of Article 19 constitution number 5 the year 2014 about Civil Servant has explained details explanation as follow:
a. That the meaning of “top main leader position” is head of government institution non-ministry.
b. The meaning of “top medium leader position” covers secretary a general of the ministry, secretary ministry, main secretary, secretary a general of a secretarial institution, secretary a general of the non-structural institution, a general director, deputy, a general inspector, main inspector, head institution, expert staff ministry, secretarial head of the president, secretarial head of the vice president, military secretary of president, secretarial head of president advisory council, a regional secretary of the province, and other equivalent position.
c. The meaning of “top primary leader position" covers director, head of a bureau, deputy assistant, secretary of directorate general, secretary of inspectorate general, secretary of head institution, central head, inspector, office head, assistant of province secretariat, secretary of regency/city, institution head of the province, secretary of A regional People’s Representative, and other equivalent position.
Refers to explanation Article 19, correlated by the defendant legal subject in verdict number 147/Pid.Sus/2018/PN.Sdr, his position as head of social, population, and civil registration office, so it can be concluded that the defendant is in the category of "top leader official" with category "primary top position". If it is constructed, then the defendant includes in a legal subject as "official top primary leader". Where the position as head of social, population, and civil registration office owned by the defendant is equivalent as secretary of A regional People's Representative (other equivalent position). Though the position of the head office at a regional level isn’t mentioned, the position is equivalent to the secretary of A regional People’s Representative that is incidentally Echelon II. It refers to the provision of Article 131 Constitution about Civil Servant that arranges provision as follow:
a. Echelon position Ia is head of government institution non-ministry equal as top main leader position.
b. Echelon position Ia and Echelon Ib equal as top medium leader position.
c. Echelon position II equals a top primary leadership position.
d. Echelon position III equals administrative position.  
The explanation above shows the clear vision that the defendant holds a position as head of social, population, and civil registration office is a top primary leader, includes in echelon II (two) position. Therefore, judge interpretation in the context of the defendant's legal subject isn't clear or detailed, because the judge interprets grammatically that Civil Servant who holds a position in government is called official Civil Servant without proofing further of which official Civil Servant he is included in, it shows that interpretation or judge interpretation can be done if the constitution doesn’t arrange it in detail.     

	
A criminal  liability theoretical approach    
As known that essence of criminal liability meaning is a parameter to decide whether a suspect or the defendant that does law action can be responsible for a criminal act that has been done (personal responsible as legal subject) (Hanafi, 2015). Considering burden in criminal liability in principle is a responsibility from offender of a criminal act itself (personal responsibility). In the context of verdict number 147/Pid.Sus/2018/PN.Sdr that criminal liability is the personal responsibility of the defendant though the defendant has a status as Civil Servant who holds a position as head of social, population, and civil registration office. Because the offender done by the defendant does not correlate with the position or functional main duty carried by the defendant as Civil Servant which in perspective of constitution number 5 the year 2014 about civil state apparatus, the defendant is official top primary leader category Echelon 2 (two). 
The action of the defendant doing Civil Servant neutrality violence, with joining political practice world by supporting one of the candidates is purely a personal activity that isn’t involved at all with position/main duty of institution function where the defendant works as a servant of the country and society. None of the duties related to the defendant's action are like mentioned in Article 51 Clause (2) KUHP. Article 51 clause (2) KUH Crime, is: If the one who is ordered, with good intention thinks that order was given by authority and, order implementation is inside of working environment of the one who gets ordered so that the consequence is personal responsibility, not the position responsibility. Criminal liability is a personal burden to take the responsibility. So, it is logical if the defendant's action is accused by the prosecutor with an accusation of doing violation to Article 188 jo Article 71 clause (1) a regional election constitution.
The view of criminal liability has meaning as the continuity of objective reproach that exists in a criminal act and subjectively meets the condition to be able to get prisoned by the action (Roeslan Saleh, n.d.). objective reproach is an action done by someone that the action is forbidden, this forbidden action means that the action is obviously against the law which is related to formal law or material law. This formal law context is related to the way of maintaining or performing rules and in conflict, this formal law will show the solving way at the court. While material law is explaining about what actions can be punished and so what punishments can be sentenced. 
Subjective reproach refers to the person who does forbidden action or can be said a subjective reproach is a person who does forbidden action or is against the law. If it's correlated with the defendant's action in verdict number 147/Pid.Sus/2018/PN.Sdr, can be described that objective reproach done by the defendant who is a Civil Servant with a position as head of social, population and civil registration office is doing violation. Civil Servant neutrality which in concrete spreading banner or billboard to people that the content is to provoke people to choose one of the candidates on the banner, giving groceries through a regional program from the institution along with the spreading of the poster to people who get the program where the banner/billboard/poster content is inviting people to choose one of the regent candidates in Sidden Rappang Regency. It shows that the action of the defendant violates Article 197 Jo Article 71 clause (1) constitution number 10 the year 2016 about a regional election. While related to subjective reproach here is the defendant as a legal subject that has done a violation as mentioned before.
Construction orientation of a judge consideration can be observed that the meaning of legal subject “official civil state apparatus” that applied to the defendant doesn’t refer to the existing rules of the constitution, yet merely based on judge interpretation considers that Civil Servant holds a certain position in government automatically called as official. It is different when the judge interprets "civil state apparatus" refers to the provision of constitution rules (positive law occurred) in this case article 1 number 1 a general clause Indonesia constitution number 5 the year 2014 about civil state apparatus. The meaning of someone stated as “civil state apparatus” in verdict number 147/Pid.Sus/2018/PN.Sdr, doesn't base on rules of the constitution but merely based on the judicial interpretation that sees someone in a certain position in government is called "official". The defendant holds a position as head of social, population, and civil registration office in Sidenreng Rappang government stated by the judge as to the element "official civil state apparatus", as mentioned in article 188 Jo article 71 clause (1) Indonesia Constitutions number 10 the year 2016 about the second changing of Indonesia constitution Number 1 the Year 2015 about the determination of government rules substitute constitution Number 1 the Year 2014 about the governor, regent and mayor election to be a constitution.  
To prove defendant’s action in verdict number 147/Pid.Sus/2018/PN.Sdr can be asked a criminal  liability personally, so it can be reviewed that the action has met the elements of criminal  liability as like (Chairul Huda, 2006) : 
The element of a criminal act's existence
This element is related to a legal foundation of criminal law that the point is people can't be punished if they don't do any act forbidden by the constitution. The principle legality nullum delictum nulla poena sine praevia lege poenali means an action isn't punished if no rule or constitution arrange about the forbidden action (Moeljatno, n.d.). in context here, the defendant has done forbidden actions by a regional election constitution, where official Civil Servant must keep the neutrality during the election, it’s not allowed to support in the election.   While the defendant's noticeable spread banner/billboard/poster whose content is inviting people to choose one of the candidates. This action is against article 71 clause (1) a regional election constitution.
Able to take responsible 
The element that can take responsibility is constantly related to criminal liability. The ability to take responsible later must be proven by the judge in court, whether the defendant meets the element for being able to do the responsibility, so the factor becomes the base of someone not being able to be asked for a criminal liability over the action. Someone can be said unable to have a responsibility that based on Andi Zainal Abidin related the connection of article 44 KUHP that the point is someone can’t be asked a criminal liability because the soul is defective in the body (gebrekkige ontiwikkeling) or hampered by the disease can’t be punished. 
Article 44, someone that who does a criminal act can’t be asked their criminal liability if they don’t have the element of taking responsible inside of the defective body in growing (gebrekkige ontiwikkeling) or hampered by a disease. But, related to this element, it shows that the defendant in verdict number 147/Pid.Sus/2018/PN.Sdr can be described that the health condition of the defendant is in good condition or healthy, doesn’t have any defect in growing or hampered by certain disease such as people with mental illness, so he can take responsibility of the action done. 
Intentionally or omission 
Criminal liability has 2 (two) wrong elements in criminal law, they are: intentionally (dolus) and omission (culpa). (Andi Zainal Abidin, 1961). While laxity is one form of mistake that appears because the performer doesn't meet the standard decided, laxity happens because of the action of the performer itself. Moeljanto stated that omission is a gecompliceerd structure which is one side leads to someone's action in concrete while on the other side, leads to the mental condition of someone. The defendant stated to do neutrality violation, essentially done in purpose, the defendant is aware and know that his action is forbidden and can cause any a criminal penalty for him, yet he still does the action (on purpose as meaning, on purpose as certainty, on purpose as a possibility). Therefore, the element intentionally also meets the qualification for defendants to be responsible his a criminal act. 
There is no reason for forgiving and justification
In the doctrine of criminal law, the reason of forgiving and justification can be used as a foundation that someone who is proven to do a criminal act yet released from criminal liability. The reason for forgiving and justification is a reason to remove the quality against the law of action. The reason of justification is a reason "justification" over a criminal act against the law (Nurul Qomar, 2012), while the reason of forgiving culminates to “forgiving” over someone although they have done law violation on a criminal act that has done.
Someone can be asked for criminal liability if there is no reason for justification and forgiveness. The reason for justification are:
a. Action is done in an emergency state (Article 48 KUHP)
b. Action has been done because of forced defense (Article 49 clause (1) KUHP)
c. Action to do rules of the constitution (Article 50 KUHP)
d. Action to do order from legal authority (Article 51 KUHP). 
While the reason for forgiving is:
a. Action is done by people that can take responsibility (Article 44 KUHP)
b. Action is done because there is coercion (Article 48 KUHP)
c. Action because of forced defense beyond the limit (Article 49 clause (2) KUHP)
d. Action is done to do order from illegal authority (Article 51 clause (2) KUHP)
The conclusion is that defendant’s action doesn't have any element of justification and forgiving which can remove the crime. Defendant’s action is purely a criminal act of constitutional violation that is threatened by a criminal penalty (there is no reason for forgiving and justification). Overall, it can be concluded that the defendant can be asked for criminal liability over the action (personal responsibility not position responsibility). Because it has already had 4 elements a criminal liability (personally) as explained above: the existence of a criminal act, Able to take responsible, Intentionally, There is no reason of forgiving and justification have already been fulfilled completely.
A criminal law validates that the defendant is a Civil Servant but the action done isn't because of doing an order for legal authority like arranged in Article 51 KUHP. So that burden of criminal responsibility is responsible for a criminal violation performer itself (personal responsibility).        
  

Accuracy of law verification over defendant's action considered "advantaging or disadvantaging one of the candidates" 

Judge consideration foundation
Article 71 clause (1) constitution number 10 the year 2016, stated "an official of the country, an official of the region, official civil state apparatus, member of Indonesia Force/Police, and Village Chief or in other term/Headman is forbidden to make a decision and/or action that prospers or harms one of the candidates". Basic consideration of a judge to the phrase “advantaging or disadvantaging one of the candidates", can be studied in verdict number 147/Pid.Sus /2018/PN.Sdr,. The judge states that: The defendant Drs.  H.  Syaharuddin Laupe, Head of social, population, and civil registration office has legally proven guilty to do a criminal act "on purpose doing an act that advantages one of the candidates". The defendant has done provocative action or invitation to people to choose one of the candidates because it has been general info that banner or poster showing candidates in a general election is a form of an invitation to choose the candidate, moreover banner or poster is one of media for campaigns.   Inviting or provoking people to choose one of the candidates means that this action has given an advantage to the candidate as like said in this element. Considering that because of the formula of a criminal act accused toward the defendant is a formal offense no matter the advantage is only potency or a real advantage. 
The defendant is a formal offense so that no matter the advantage is only potency or a real advantage. It can be seen as a criminal act (Juhari, 2017). In this case, though it hasn’t been sure the candidate that becomes Regent and Vice Regent of Sidrap regency, it has been an act of the defendant which has the potency to advantage one of the candidates, so the action must be seen as a criminal act. Besides, the judge also sees that the advantage given by the defendant to one of the candidates isn't a real form of advantage, yet it's a mere potency. The defendant is blamed because of the formula from a criminal act accused is the formal offense that means no matter the advantage is called a potency or real advantage, yet it's a criminal act (Sri Hartini, 2009).
In principle, the judge here interprets grammatically that the phrase “advantaging or disadvantaging one of the candidates as mentioned in article 71 clause (1) a regional election constitution is a formal offense so it doesn't need to be proven because advantage or disadvantage here is potential loss, therefore a criminal act has been considered done by the action that is forbidden and threatened with punishment by the constitution.
Conclusion of basis law proof toward the phrase “advantaging or disadvantaging one of the candidates” isn’t appropriate, because it’s not based on law proof or theory that can prove or strengthen the phrase advantaging or disadvantaging one of the candidates. 
Economics Analysis of Law Theory 
Ideally, something is said advantaging or disadvantaging must have certain parameters as a measurement, so the meaning of advantaging or disadvantaging becomes more measurable. That there will create any certainty of law in the matter of the case. The value of certainty must be available in every law applied so that it can give justice and create discipline in society. Certainty is a special characteristic that can't be separated from law, mainly in positive law or constitution rules that is valid for now (Mat Zudi, 2012). 
To bridge how far that advantaging or disadvantaging can be more measurable, one of the methods is doing economics analysis of law approach that is known as Economic Analysis of Law by Legal expert Richard A.  Posner (Amancik, 2013).   
Posner as Economics Analysis of Law is applying economics principle as rational choices, to analyze the matter of law(Kurnia, 2013). Posner expresses that essentially there are 3 (three) economics principles in law, besides normative analysis such as optimization, balance, and efficiency. Posner concept is someone analyzing benefit and loss (cost-benefit analysis) in taking a decision and acting with hope to achieve the biggest advantage as well as it is contained in basic principle of the economy (Pulungan, 2017). Optimizing principle in the economy is the least instrument to be used by the judge as consideration to prove incriminating things, because the defendant has an intention (mens rea) from the beginning to do an action forbidden by the constitution in little sacrifice yet to get great advantage by breaking the provision arranged in constitution rules. 
Balance principle in Economic Analysis of Law, that is punishment balance aspect given to the defendant must be balance or worth with the action done by the defendant (Silawayi, 2019). The element of advantaging or disadvantaging happened can be proven by economy parameter besides optimizing principle also balance principle that can be thing incriminates defendant. Considering the action of the defendant also has other elements that are broken, it's not merely about banner or billboard that provokes people to choose one of candidate that in result advantage or disadvantage one of the candidates. Yet, the misapplication of power like the use of car institutions, groceries distribution was added by giving posters with a picture of one candidate (Watunglawar, 2015).
The efficiency principle in view is analogous to a criminal act and sentencing in the basic concept "efficiency" that in economics often called efficiency Pareto (optimal) related to individual preference satisfactory (Afan Gafar, 1999). The condition of efficiency pareto happened if redistribution or source transition happened without disadvantaging another individual. So that's why, Posner states that a criminal act is an inefficient action due to force the element of source transition that disadvantages another side, and on the other side advantage for the other (Nurhafifah Rahmiati, 2015). 
The defendant's action that provokes people to choose one of the candidates through the widespread of billboards, distributing groceries financed by a regional budget accompanied by delivering poster with a picture of one candidate is an action that is forbidden in both a regional election constitution and Civil Servant constitution. Because it's forbidden so there must be a legal penalty, so it is an offense or a criminal act, in Posner's theory it is included in category a criminal act that isn't efficient because any human resource transition that advantage and disadvantage for other people, in this case, is other candidates battling in a regional election. 
The legal evidence base in interpreting the phrase "advantaging or disadvantaging one of the candidates" can use certain parameter or instrument that is one of the alternatives can use economy principle instrument (Economic Analysis of Law). So, between the defendant's action and the article accused have a clear and detailed red line. Because in verdict number 147/Pid.Sus/2018/PN.Sdr, Judge doesn’t interpret clearly what the phrase means is "advantaging or disadvantaging one of the candidates".     
The judge doesn't do any the phrase verification because the judge considers it as a formal offense where advantage or disadvantage appeared tends to be only a potential loss. Whereas formula in article 71 clause (1) constitution number 10 the year 2016 about a regional election related to the phrase "advantaging or disadvantaging one of the candidates" tends to be material (material offense) that is supposed to be proven in real by the judge. At least there is any measurable verification to strengthen the phrase verification, so there is any clear causality between the defendant's action and the article accused.
Economy principles are alternatives of rational choice to analyze the legal matter, Economic Analysis of Law needs to be applied in helping to solve legal problems through economics approach so that action done by someone the formula is clearer and punishment sentenced can be more optimal, balanced, and efficient.  
A general principle of good Government
Basic constitution number 30 the year 2014 about administrative government in arranging general principles of good government abbreviated to be AUPB is reference or guidelines that must be used by a government official in doing the duty of government management (Darwan Prints, 1989).
AUPB has arranged in article 10 mention 8 (eight) principles, they are:
a. Legal certainty
b. Benefit
c. Impartiality
d. Accuracy
e. Not misuse the authority
f. Openness 
g. Public concern
h. Good service 
Eight principles that are in constitution number 30 the year 2014 about the administrative government, at least defendant's act has violated principles of impartially and not misuse the authority. In this case, interpretation of the phrase "advantaging or disadvantaging one of the candidates" has violated general principles of good government, specifically violating principles of impartially and not misusing the authority.
a. Impartially is the principle that requires institutions and/or government officials in assigning and/or doing decisions and/or actions by considering the concerns of all sides and not discriminative (Mandasari, P., 2017). Yet in fact that the defendant takes a side by supporting one of the sides that join in the constellation of a regional election, and acts discriminative towards other candidates. He should stay in the middle of sides that battle in the election, instead of being stuck in political practice by supporting one of the candidates. Moreover, Civil Servant neutrality has been arranged in both Civil Servant and a regional election constitution (Mulyono, 2015). 
b. Not misusing the authority is a principle that obliges every institution and/or government official to not use the authority for personal or other purposes and inappropriate with the goal of the allocation of authority, not overstep, not misuse and/or not mix the authority (Yusdianto, n.d.). if it's compared, this principle and the defendant's act, it is obvious that the defendant's act is inappropriate with the goal of authority given, overstep the authority given, and mix the office duty with political practice (Dwi Hanata, 2018). Using car’s institution to bring billboard or poster that will be spread, distributing groceries by a regional budget accompanied by poster distribution to people that get groceries, appointing staff to help the groceries and poster distribution. Those actions are misuse of authority like has been arranged in the AUPB constitution on article 17 which sound as follow:
(1) Institution and/or government officials must not misuse the authority 
(2) Prohibition of misuse authority as mentioned in clause (1) are:
a. Prohibition to overstep the authority
b. Prohibition to mix the authority and/or
c. Prohibition to do something arbitrary 
    The defendant, in this case, has been in real misuse the authority such as: overstepping authority, mixing authority, and/or doing something arbitrary. (as it has been arranged in article 17 constitution about government administration).
The phrase oversteps authority because it is beyond the territory of the authority itself and it is against the provision constitution rules applied. It is said that mix the authority because of using car institutions for campaigns and distributing groceries along with the poster that has a picture of the candidate. Office duty is mixed up with political practice so it is a misuse of authority in this case mix of duty and political practice (Patria, 2015). While misuse of authority in form of doing something arbitrary because the act was done by the defendant doesn't have any basis of authority given by the constitution.
Defendant’s act in verdict number 147/Pid.Sus/2018/PN.Sdr is the form of violation toward the general principles of good government (AAUPB), especially the principle of impartially and not misusing authority. Misuse authority done by the defendant has completed elements that are doing an action over the authority given, mixing the authority, and acting arbitrarily. Violation toward misuse authority includes in heavy administrative penalty category (as it is arranged in article 80 clause (3) constitution number 34 the year 2014 about government administration)


CONCLUSION
The accuracy of sentencing the defendant in Decision Number 147/Pid.Sus/2018/PN.Sdr regarding legal subjects is based on the fact that the Panel of judges interprets ASN holding certain positions in the government as being ASN Officials. The consideration of the Panel of a judge s without referring to the applicable laws and regulations, namely the Law on State Civil Apparatus. The defendant is a High Pratama Official, who belongs to the Echelon 2 position, so the judge's interpretation of the legal subject of the defendant is not clear or detailed. This is based on the theory of criminal responsibility that the actions taken by the defendant as a burden of personal responsibility are not the responsibility of the position. The indicator is that the defendant's actions are not related to the main duties and official functions as Head of the Social, Civil Registration and Population Service, as well as in the duties of a legitimate position order as regulated in Article 51 paragraph (2) of the A criminal  Code.
The legal proof of the phrase "Beneficial or detrimental to one of the Candidate pairs" is declared incorrect, because it is not based on a theory that can prove or strengthen the phrase. The judge interprets grammatically that the phrase is a formal offense so it does not need to be proven because the gain or loss that occurs is a potential loss. Based on the  Economics Analysis of Law on the optimization principle, the cost-benefit analysis shows the defendant had the intention (mens rea) from the start to take actions that are prohibited by law with small sacrifices but to get big profits. The principle of balance, namely the balance of punishment given to the defendant is balanced with the actions of the defendant because there are things that are burdensome for the defendant. The Efficiency Principle shows that the defendant's actions provoked, and this principle was not fulfilled because of the element of human resource transfer that benefits and harms other people for pairs of candidates who are participating in the regional head elections.
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