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Abstract

When an enemy combatant is captured or held captive, they are typically
designated as a prisoner of war (POW), which grants them certain rights and
protections under the Geneva Conventions. Even during the pre-trial
detention phase, it is expected that the State or the capturing belligerent party
treats the combatant humanely. However, a complication arises in
distinguishing between "enemy combatants,” a term that encompasses both
"lawful" and "unlawful" combatants. While lawful combatants are
automatically granted POW status, classifying unlawful combatants in a
similar manner is generally discouraged. Consequently, captured combatants
may be denied the rights afforded to POWs. Although the term "enemy
combatant” lacks an official existence in the Geneva Conventions, it is
commonly used in other texts and has become a subject of debate. Regrettably,
this omission leaves those involved in illegal armed conflict vulnerable to cruel
punishments and inhumane treatment while in enemy custody. This paper
explores the discrimination between lawful and unlawful combatants,
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questioning whether it is justifiable to withhold POW status or proper
protection solely based on the absence of explicit mention in the Geneva
Conventions.
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Introduction

An enemy combatant is entitled to having protection under the Geneva
Conventions as a prisoner of war (POW) if he/she is a lawful one." It is no
surprise that an international convention is protecting the rights of a
combatant who has been identified as a lawful participant in armed conflicts.
The question arises when a combatant does not come under the definition of
a lawful combatant. Will a similar protection or status extend to a person who
is identified as an unlawful combatant? What are the complexities to extending
protection towards an unlawful enemy combatant? The problem begins with
the issue of having no fixed definition of an unlawful combatant in the Geneva
Conventions. A ‘lawful enemy combatant’ as a term has been given a number
of criteria and the term is applied and well defined in international Law.’
Unfortunately the ‘unlawful enemy combatant’ has not yet been defined by
any international convention or instrument of public international law.” The
existence of the term is in legal literature or articles which does not serve as a
solid ground for this term to be taken seriously. Such a non-existence of a
definition has clearly created a loophole in extending protection to any person
who has been captured as unlawful enemy combatant. While a lawful enemy
combatant may receive POW status and enjoy the rights of protection under
Geneva Convention, an unlawful combatant may have to face numerous
torture or inhumane conditions upon being captured.” To make matters more
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complicated the term has only been defined by an act which was introduced
by the United States. The Military Commissions Act of 2006, later amended as
Military Commissions Act of 2009 of the U.S. has created a definition of its own
under its national law.® The term was defined by George W. Bush government
through this particular act and it does not have any existence in any
international conventions.” The Bush Government’s ideology behind this was
to keep those captured during the “war on terrorism” in detention for an
indefinite period and constantly deny them the rights of POWs while labeling
them as unlawful combatants.® Although the 2009 amendment of the act
brought some considerable changes in part of the act many other parts were
kept unaltered.’

As a result, there remains a possibility of exploitation of this situation
through committing heinous acts of brutality against humanity just based on
the simple fact of declaring someone as an unlawful combatant.'” Moreover,
there is no accountability on behalf of the enemy with power who have
captured and tortured an enemy combatant who has failed to follow the code
of war and once it has been proven.

Deconstructing the Term “Enemy Combatant”

In this case the categorization of the term “enemy combatant” has given rise
to the issue at hand. The term ‘enemy combatant is applied towards both a
lawful combatant and an unlawful participant of war or belligerent. Now a
lawful combatant has followed all the codes and ethics of war, hence he/she is
entitled to POW protection and has been given a definition under the Third
Geneva Convention."" On the other hand, having been unable or unwilling to
follow the codes, an enemy combatant may also be considered as unlawful or

¢ ‘Military Commissions Act of 2006: A Summary of the Law’ (Center for Constitutional
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illegal combatant but this is not a defined term."? In such case no protection
which is written in black and white exclusively mentioned in the Geneva
Convention regarding unlawful combatant is given to such person, because
there is not any. As a result, the captured person may also be subjected to
torture while in captivity. Such reluctance towards the rights of unlawful
combatants has given rise to concerns.

Lawful Combatant

As we know by now, the basic differentiation that separates a lawful from an
unlawful combatant is the fact that a lawful combatant follows the rules and
ethics of war. The origin of the term was not so straightforward though. The
first concept of the term and what amount to lawful combatant status came
from the Lieber Code of 1863."” Later on the First Geneva Convention of
1864 took the matter of lawful combatant in its domain but did not actually
give any particular definition." The first effort to define specifically the term
lawful combatant itself was during Brussels Conference in 1874." Although
initially the definition was not adopted by any internationally binding
instrument later on it was accepted by the Hague Regulations 1899 and
1907.'¢ Finally, the 1949 diplomatic conference is where lawful combatants
saw a ray of hope and upon addition of supplementary categories in the
Geneva Conventions the idea was cemented."”

Requirements concerning combatant status can be found in article 13(1)
of Geneva Convention for The Amelioration of The Condition of The Wounded
and Sick in Armed Forces in The Field of 12 August 1949(First Geneva
Convention) and Geneva Convention for The Amelioration of The Condition of
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of 12 August
1949 (Second Geneva Convention ).'®

The term is also mentioned very neatly in the Geneva Convention Relative
to the Treatment of Prisoners of War of 12 August 1949 (Third Geneva
Convention). Not only does it define the term but also lays down the rights
and protection directed to him/her. To be more precise, it can be said that
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when a combatant receives POW status then he can be assumed to be a lawful
combatant. Now how can it be determined whether a combatant is lawful or
not? In order to answer that question, based on the analysis so far, one has to
find out the ones to receive POWs status. Under article 4 of the Third Geneva
Convention, a person who has fallen into the hands of enemy may be deemed
to be a lawful combatant if he falls under the category mentioned below:

If he worked as an armed forces affiliate of the power against which the
armed conflict is ongoing, that the individual who has been captured as a
combatant is being commanded by a higher ranking official, that the
individual had a distinctive sign or emblem due to being a member of armed
forces and such emblem was identifiable, that the combatant was carrying arms
openly and finally that combatant was actually following the rules and customs
of war."” Besides that a combatant who has been part of a regular armed forces
and had acknowledged loyalty to a government may also fall under the
category of a lawful combatant and be entitled to POW status.”® As can be
perceived from above, it is very clear and easier to distinguish a lawful
combatant from an unlawful combatant.

Unlawful Combatant

Although no fixed definition is available in the Geneva Conventions, an
unlawful combatant can be described as a person who is without the benefit
of having a lawful combatant’s advantages yet chooses to take active part in
hostility.”! Unlawful combatant may include civilians, people associated with
the armed forces, even the non-combatant members of armed forces who
violating their protected class has taken up weapons to join in the hostility.”
However, the first use of the term can be traced back to a case from 1942
popularly known as the “Ex Parte Quirin case”. In this case, eight men of
German descent and US citizenship were trained in Germany to use
explosives.” Four of them arrived in Long Island, New York via a submarine
and after arriving there, they buried the German soldier uniform they were
wearing in the ground.”® They went on to carrying timing devices and

Y Geneva Convention Relative to the Treatment of Prisoners of War, (adopted 12 August 1949,
came into force 21 October 1950) 75 UNTS 135 (Third Geneva Convention) art 4
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explosives with them while wearing civilian clothes.” The other four similarly
arrived to Florida via another submarine and buried their German Marine caps
along with other materials they were carrying and proceeded as civilians.*
Later on all the eight men were arrested and confessed on having instruction
by the German authority to destroy the American war facilities in exchange of
monetary benefits.”” The court in its judgment regarding this case depicted a
firm distinction between a lawful combatant and an unlawful combatant.”
The distinction included that an unlawful combatant is subject to capture and
detention, but unlike a lawful combatant, he/she is entitled to trial and
punishment by military tribunals.”” This distinction set out the path for a
definition in the Military Commissions Act of 2006 of the USA.

So far it is clear that a person not following the code of war is an unlawful
combatant. Even if a lawful soldier in an international armed conflict situation,
removes his uniform or any distinctive sign in order to engage in combat, he
becomes an unlawful combatant and loses the status of POW upon being
captured.”” However, the term is not clearly defined neither in any of the
Geneva Conventions nor in any other international conventions. As a result,
it becomes difficult to determine the status of an unlawful combatant.
Moreover, because of such negligence towards unlawful combatants it has
become an alarming concern as it leaves the issue vulnerable to injustice. The
only exact definition of the term can be found in Military Commissions Act of
2006 of the United States of America which states as below:

“(1) a person who has engaged in hostilities or who has purposefully
and materially supported hostilities against the United States or its
co-belligerents who is not a lawful enemy combatant (including a
person who is part of the Taliban, al-Qaida, or associated forces);
or(ii) a person who, before, on, or after the date of the enactment of
the Military Commissions Act of 2006, has been determined to be
an unlawful enemy combatant by a Combatant Status Review
Tribunal or another competent tribunal established under the
authority of the President or the Secretary of Defense.”" The issue
here is, very purpose of the Act and the definition was to categorize
the Taliban and Al-Qaeda soldiers captured throughout the armed
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conflict in Afghanistan as unlawful combatants.* The idea behind
this was to deny the captured combatants the status of POW and
deny any rights in the process.” Later after the amendment in 2009
the term “unlawful combatant” was replaced with “unprivileged
enemy belligerent.” Such change has only alteration of the term

maybe, but not any genuine upgrade.”

Now one thing that can be seen from here is the fact that the very motive
for defining the term was somewhat negative. The reason for calling it negative
is because that it was defined to punish or detain the combatants and not for
any other affirmative rationale. In International Law although the unlawful
combatant term is not well defined and unprotected by the third Geneva
Convention, once such individual has been captured, he/she may be protected
under the Fourth Geneva Convention and Additional Protocol 1.%° The
combatant not deemed to be a lawful one, maybe considered as a civilian and
get the protection as a civilian as well but that is not fully guaranteed.”

Discriminating Issue between Lawful and Unlawful
Combatants

‘Unlawful combatant’ as a term was invented mostly to distinguish between
the civilian people and the combatants in an armed conflict situation.”® The
reason for such distinction can be identified as mechanism to provide
distinctive protection to any combatant who has participated in the armed
conflict and followed the rules of war.

A critical comparison between the protection available for the two
combatants unveils the huge differentiation that exists in the matter of
international armed conflict.

3 René Virk, ‘The Status and Protection of Unlawful Combatants’ [2005] 10 Juridica
International 191
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Protection to Lawful Combatants

A wide array of protection is provided to the POWSs which lawful combatants
obtain under the Third Geneva Convention. Some of the protections provided
to a POW status holder lawful combatant are given below:

Under Article 12 of the Third Geneva Convention, the first and foremost
protection that Prisoners of War receive, is that they become the responsibility
of the state which has captured them.*Vital standards of treating lawful
combatants also include provision of humane treatment under article 13,40
which means any sort of act amounting to death or serious injury to the POWs
while in custody is absolutely prohibited.” Any physical mutilation or medical
experimentation on the POWs is also exclusively prohibited under this
article.”?Also no act of violence, intimidation or insult shall be directed towards
them.”“The POWs are to be respected and treated with honor during
custody.“They are also entitled to free medical treatment from the state which
has captured them.”” Whoever is detaining the POWS, has to give equal
treatment to every single one of them irrespective of race, sex and ethnicity
according this convention as well.“ These were some general provisions
regarding the manner to deal with the POWs. But the protection is far broader
than this which gives detailed provisions which has to be followed from the
beginning of keeping in captivity till the termination of it.

The additional protection given include the POWSs’ right of not being
bound or forced to provide any information except for the name, surname,
date of birth, rank etc.””Also POWs may be subjected to internment but are
not to be held in a close confinement, unless it is a question of the prisoner's
health.” Also it is permitted to free the prisoner on parole or promise as well.”
To give a proper example of how detailed and carefully crafted provisions
regarding a captured lawful combatant or POW are, this next articles can be
used. In article 22 even the place of internment is described as well, which says
that the place has to be on land and has to be maintained with proper hygiene

3 Geneva Convention Relative to the Treatment of Prisoners of War, (adopted 12 August 1949,
came into force 21 October 1950) 75 UNTS 135 (Third Geneva Convention) Art 12
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and healthiness.””The prisoners have to be quartered and has to be given
conditions which are similar to the given condition to the forces.”’ The food
ration supplied for the prisoners have to be sufficient and enough in quantity,
the quality of the food is also to be maintained at all times.”> Another thing
which is specifically mentioned in this article is that there should occur no loss
of health or nutrition deficiency to the prisoners.”> Adequate amount of
clothing, underwear and footwear are also to be supplied to a POW.>* The
camps where the prisoners are kept also have to have canteens with available
articles of necessity for everyday life.”> The Convention also provides POWs
with right to hygiene which the capturing state has to ensure by maintaining
a clean and sanitary environment where the prisoners are kept.*® Any kind of
medical attention has also to be provided by the state which has captured the
prisoner and camps must include a medical unit for the treatment of seriously
ill prisoners.’”Although the prisoners are interned, they cannot be stripped off
of their right to perform religious duties.”® Prisoners under this convention are
also allowed to send letters and cards outside while they are interned in the
prison.” POWs are also entitled to the right of making any complaint
regarding their condition of internment, to the authority or high ranking
officer under whom they are being interned and held captive. For penal
sanctions and disciplinary measures the law that governs the execution of
penalties against the prisoners, should be the same that governs the penal
sanctions for the members of the armed forces of the state that is detaining the
prisoners.®’ The prisoner being a lawful combatant also gains rights to be tried
in a military court and no other court where he might not have the defense.*
The prisoner may be tried in a civil court if the detaining country expressly
permits to be done s0.%* After the hostility of war is over, the prisoners have to
be released and sent back to their countries of origin when the captivity period
ceases to exist.**
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0 Jbid 75 UNTS 135 (Third Geneva Convention) Art 78
1 Ibhid 75 UNTS 135 (Third Geneva Convention) Art 82
2 Jbid 75 UNTS 135 (Third Geneva Convention) Art 84
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This was an overview of the protection, rights and treatment that a lawful
combatant receives automatically, when captured by a detaining power. It can
be perceived from the above discussion how carefully the convention was
drafted from defining of who should be entitled to “POW” status to every
single detail on the manner for treating such prisoner. Now when a lawful
combatant has been captured, he may get all these rights but what happens
when a person captured is not identified as a lawful combatant? What are the
rights that person has is the burning question here.

Protection of Unlawful Combatant

Having the combatant status legitimizes the participation of the combatant in
a war unless any war crime has been committed on that person’s behalf.®® The
issue however here, is the fact when a person is denied of the combatant status,
because that is when the application of the term "unlawful combatant” starts
to operate.® The reason for this is because the person is acting like a combatant
but is not one and a person cannot act like both a civilian and a combatant at
the same time.“As a result an unlawful combatant ends up losing the right of
a combatant's privilege and the protection of the Third Geneva convention.®®
That is the reason when the issue regarding the protection of an unlawful
combatant comes up, things appear to be much more complicated. Because
the way a lawful combatant easily acquires rights to be protected under the
Geneva Conventions, for an unlawful combatant achieving protection is far
more complex.

The basic division between people in armed conflict is divided into two
parts, either lawful combatants or civilians.”” It is built around the concept of
essential right of identification by the law and that no one should be deprived
of it.”’In between these two the grey area which is not defined properly is the
concept of unlawful combatants.”!

In case of international armed conflicts, providing protection to an
unlawful combatant is like picking up bits and pieces from here and there.

¢ Emily Crawford, The Treatment of Combatants and Insurgents Under the Law of Armed
Conflict (OUP Oxford 2010) 52
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Due to having no separate provision exclusively directed towards them, it
becomes tougher to decide on what ground they are to be protected. First of
all, if it cannot be decided whether the person captured is a lawful or unlawful
combatant, he/she has to receive the POW status until a competent court
decides the matter, although the definition of a competent court is not
given.””The question pops up every now and often whether unlawful
combatants should receive protection or not. The simple answer could have
been that based on the Fourth Geneva Convention which states that every
individual is entitled to protection who has discovered himself in the hands of
the enemy.”” However, it is not that simple because it is also mentioned in the
same convention that if the person is captured by his/her own state, this
protection will cease to exist because international humanitarian law does not
interfere with the sovereignty of a state.”* It means in order to acquire such
safeguard an individual would have to meet the nationality criterion in the first
place. Besides this, a State which is not party to the convention is also not
bound to provide protection to the unlawful combatant under the provisions
of the Fourth Geneva Convention”In short, the protection under Fourth
Geneva Convention may be applied towards some unlawful combatant but
does not take into account all of them. Nonetheless if an individual does
manage to get the protection of the Fourth Geneva Convention it is not an
absolute guarantee.”® One other thing to be remembered here is that the lawful
combatants are not entitled to be prosecuted just for mere participation in the
hostility, but when it comes to unlawful combatants, they can be prosecuted
for the same reason.”” The extent of protection regarding of the two classes of
combatants is well apparent from this very fact.

In the event of non-international armed conflict, a combatant upon being
captured does not have to be given the protection of a POW at all because
countries are free to try their people under the existing judicial system and that
applies to the case of unlawful combatants as well. The unlawful combatants
may as well be prosecuted and punished under the judicial system but has to
be given a fair trial.”®

Similar to the Third Geneva Convention, some of the protections given by
the Fourth Geneva Convention also include the right to be treated with honor

72 Tbid
7 Ibid
4 Thid
7 Ibid
76 Thid
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and dignity and with respect to their family and religious customs.” Proper
food to the internees has to be supplied by the ones who have captured them.®
The internees are also entitled to get necessary clothing items, which has to be
provided by the state which has kept them interned.*' The State also has to
provide them with medical attention whenever necessary and routine medical
checkup has to be conducted as well.** These are some of the rights to be given
to the protected persons under the Fourth Geneva Convention and there are
number of other rights as well. But these are not guaranteed rights to an
unlawful combatant. A combatant who has failed to follow the rules of war
may or may not be a protected person but there is no guarantee whether he
will or will not receive it. Two reasons are responsible for this situation. Firstly,
in defining a protected person the Fourth Geneva Convention explicitly
mentions that, nationals of a State which is not a party to the Convention is
not protected by it and even the nationals of a neutral state which has normal
diplomatic ties with belligerent state is not deemed to be a protected person.*
Secondly, if the State which has captured a combatant and has definite reason
to believe that the person was engaged in activities hostile to the security of
that state, the status and related rights of “protected person” may be stripped
off of that combatant.?* However the only protection that person may be left
with is the protection of right to be treated humanely and the right to have a
fair trial.®® The Additional Protocol 1 to the Geneva Conventions further
solidifies these rights by adding the provisions regarding thenon-
discrimination based on race, gender, sex etc.*

No matter whatsoever the protections guaranteed to a civilian or protected
persons under the Fourth Geneva Convention are, one fact is clear that the
unlawful combatants have no specified convention or any other source which
may cement their rights in International Humanitarian Law instruments. The
rights which are available are also subject to derogation in the case of an
unlawful combatant which may prove to be prejudicial to that person at any
point. As can be seen from the above discussion, it is much more complicated

7 Geneva Convention Relative to the Protection of Civilian Persons in Time of War, (adopted 12
August 1949, came into force 21 October 1950) 75 UNTS 287 Art 27

80 Thid 75 UNTS 287 (Fourth Geneva Convention) Art 89

81 Thid 75 UNTS 287 (Fourth Geneva Convention) Art 90

82 Tbid 75 UNTS 287 (Fourth Geneva Convention) Art 91-92

83 Thid 75 UNTS 287 (Fourth Geneva Convention) Art 4

84 Ibid 75 UNTS 287 (Fourth Geneva Convention) Art 5

85 Tbid

8 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol I), (adopted 2 December
1977 came into force on 7 December 1979) 1125 UNTS 3 Art 75
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of an issue to deal with regarding unlawful combatants in international armed
conflict situations.

Problem with the Military Commissions Act Definition
of “Unlawful Combatant”

As discussed in the beginning of the paper the only official definition of the
term “unlawful combatant” is given in the Milirary Commissions Act of 2006
(USA) which was later altered into the term “Unprivileged Enemy Belligerent”
by the 2009 amendment. While the definition for 'lawful combatants' that
this Act provides is only loosely based on the definition provided in the Third
Geneva Convention and was carefully crafted to deny the captured Taliban
and Al-Qaeda combatants the POW status at any cost,” it is not hard to
imagine that in defining the term ‘unlawful combatants’ what could have been
the hidden agenda for the U.S. back at that time. The U.S. used this legal
mechanism in order to overthrow two different governments; Taliban from
Afghanistan and Saddam Hussain from Iraq.*® However, the use of this very
Acts deemed to be doubtful as it has created two counter notions, one being
the fact that the USA was in war against the terrorist regimes, and the other
being that of identifying the terrorists as unlawful combatants and denying
them any protection by the laws of war during their detention.* The very
creation of this Act seemed to be adverse because although the Geneva
Convention declares that detainees are to be treated humanely and with a
proper trial and the US had been previously a principal negotiator for it, the
U.S. ultimately ditched the application of the Geneva Convention towards the
captured terrorists.” So the U.S. Department of Justice proposed a new legal
regime under which is more useful for capturing and detaining the “unlawful
combatants” and in consequence the Bush government agreed to decline any
right stated in the Geneva Conventions to the Al-Qaeda and Taliban
detainees.”’ This has lead to the creation of the now known Military
Commissions Act. In consequence, it has created a legal paradigm to
systematically use torture, mistreatment, detention for indefinite period and
cruel punishments.””
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In consequence of the definition the U.S. gained the right to manipulate it
in every possible way to treat the detainees that seemed right to the state.” It
can be confirmed from the then Secretary of Defense Donald Rumsfeld who
stated that the detainees captured during the “war against terror” were to be
treated humanely but the U.S. was not under any obligation to do so.”
Moreover this situation resulted into criminalizing an entire group of people
while the "war on terror" was going on and created a massive inequality of
conditions regarding belligerency.” The amendment of the Act was made in
2009 was due to the decision in Hamdan v. Rumsfeld where the court held that
the previous version of this Act was improper, and decided that it was to be
invalidated.”® Despite this amendment the Act appears to be violating a major
protection right and that is the “equal protection clause”.”” So it can be seen
here that the amendment could not change much regarding the provisions of
unlawful combatant or in this case “Unprivileged Enemy Belligerent”.

A Need for a Proper Definition in International
Humanitarian Law

The non-existence of a set definition and provision exclusively concerning the
unlawful combatants has created somewhat confusing standards. However, A
statement made by the International Committee of the Red Cross (ICRC)
confirmed that the civilians who take part in hostility may be considered as
unlawful and unprivileged combatants.”® Nonetheless it mentioned that they
might be treated under the Fourth Geneva Convention if the Nationality
criteria was met.” Now the nationality criteria in the Fourth Geneva
Convention being mostly concerned with the detainee civilians from a
different nation, question remains what is the fate of the ones who are national
of the detaining country?'” On the other hand the same ICRC states that no
one should be without protection and there is no gap between the Third and
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the Fourth Geneva Conventions.”’On a contradictory note, unlawful
combatants are not able to secure protection from either the Third Geneva
Convention or the Fourth Geneva Convention.'” The fact of no one being
outside of protection also came up in the Prosecutor v. Zejnil delalic Zdravko
Mucic aka “Pavo” Hazim delic Esad landzo aka “Zenga” case where court was
of a similar view that upon meeting the nationality criteria a person may get
protection in either of the conventions.'®”

Thus, the field of confusion is created as there is such contradictory
evidence present while determining the eligibility of the protection provided
to unlawful combatants. Since there is no specific definition for an unlawful
combatant available, the definition of combatant status have to be scrutinized
first. The successful distinction of combatants and civilians is a crucial point
1% Another thing that also has to

be taken into notice is the fact of when civilians lose their status of “protected

to keep in mind while defining a combatant.

person” because an unsuccessful distinction runs the risk of the law to be
harmfully affected.'” The confusion still however remains whether a civilian
participating in hostility is an unlawful combatant, are part of the civilian
status or have a whole different status?'® These confusion has given rise to
different views."” The downside of not having a particular definition of
unlawful combatant is that the way they are to be treated has to be sorted out
from the comparison with the already established standards regarding lawful
combatants.'® Therefore, the term needs to obtain an official standard to
determine the status of unlawful combatants under the provisions of Geneva
conventions and under THL as well.

Conclusion

The situation regarding the protection of unlawful combatants remains
uncertain. Although the question which was asked in the beginning of the
paper regarding whether an unlawful combatant should be entitled to POW
status has been answered with a negative remark, the confusion is still there
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regarding the protection of the unlawful combatant as any supporting
convention provision on this particular term ceases to exist. It is very surprising
that the way protection of lawful combatants is defined and has developed
throughout history to come to the present form, such development has not
taken place regarding unlawful combatants. As a result, when it comes to
providing protection to them, different sources have to be consulted before
coming to a decision. Moreover, as there is the scope of using domestic law to
try these individuals, countries may invoke this right in a negative manner as
can be seen from the example of the U.S. It has turned into an urge from a
simple need to bring provisions regarding unlawful combatants in IHL or at
least a proper definition so that the rules on treating them do not remain vague
and unclear. To sum up, no person’s right as a human being should remain
undecided just because he/she has not followed the man-made guidance and
methods of killing or warfare.
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